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PRESENTATION TO NUNAVUT WATER BOARD

September 16, 2011

Cambridge Bay, Nunavut

KITIKMEOT INUIT ASSOCIATION SUBMISSION ON 

DRAFT NUNAVUT WATER REGULATIONS

Presentation by Paul Emingak

Executive Director KIA

INTRODUCTION:
Mr. Chairman and members of the Nunavut Water Board, I am pleased to be able to speak to the submission filed in writing by the Kitikmeot Inuit Association in this proceeding.

I am the Executive Director of the KIA and our submission was prepared and filed under my direction, in August in accordance with the Board instructions. I regret that KIA is not able to have counsel or representatives of its Land and Environment Department here today. My intention is to make a short presentation outlining the KIA position. If any technical or legal questions arise, I will undertake to have them answered in writing for the Board within 10 days of this hearing. I hope that will assist the Board. I am not able to answer technical or legal questions today.

KIA consulted with the other regional Inuit organizations and Nunavut Tunngavik Incorporated (NTI) in the preparation of its written submission. The Kivalliq Inuit Association has provided a written endorsement of the KIA submission. 

The issues addressed by KIA in its submission are very important to Inuit, and to the mining industry which operates in a high cost environment in Nunavut.  As shown in our submission, the issues should also be important to the Board itself because over the last 10 years or so these issues have absorbed a lot of time in Nunavut Water Board proceedings.

From KIA’s perspective, getting water regulations in place to complete the framework for water management set out in the Nunavut Waters Act is important, and we commend the Board and Aboriginal Affairs and Northern Development Canada for getting this work done. But it also seems to KIA that an opportunity has been lost in this process to address several important matters.

KIA is concerned, given how long it has taken to get these regulations drafted and out for comment, that it will be a long time before the matters we highlight in our submission can be addressed. We have urged the Board to bring these concerns to the Minister’s attention in its report on this hearing. KIA would like to see at least a timetable for addressing the concerns it raised as an outcome of this hearing.

THE KIA ISSUES:

KIA and the other RIAs own very large areas of IOL. For example KIA is the surface title holder to an area larger than the province of New Brunswick. Most of the new mine development in Nunavut is on IOL. 
Two of the concerns raised by KIA relate to security for closure and reclamation on Inuit Owned Land (IOL). The third relates to additional costs arising from the exercise of Inuit rights under Article 20 of the NLCA.

Reclamation security (found in draft Regulations section 10) 

1. KIA’s first concern is the double bonding problem which has emerged in relation to security for closure and reclamation of projects found on Inuit Owned Land.
2. The second concern is a security criteria matching issue. It is caused by the fact that the security criteria in s. 10(a) of the Draft Regulations do not match the criteria for the Minister’s application of security under s. 76(2) of the Nunavut Waters and Nunavut Surface Rights Tribunal Act.  This can result in inadequate security in the event of an incident requiring the Minister to access security for purposes other than closure and reclamation.  

Water Licensing fees (Draft Regulations sections 11 and 12)

3. The KIA’s third issue arises from the potential double payment of water fees which can arise when a Designated Inuit Organization exercise its rights under section 20.2.2 of the Nunavut Land Claims Agreement. 

1. DOUBLE BONDING:
Double bonding occurs when an applicant for a licence or a licence holder must provide security, related to the same project to more than one party.  

The Nunavut Waters and Nunavut Surface Rights Tribunal Act and the current Regulations allow the Crown to take and hold security required by a water licence.  Because this security is not available for RIAs to access, the RIAs have to take their own security to protect IOL under their leases or land use licences. 

The result is that the mining company must post security that is greater than the actual liability at the project site. This is a financial impediment to mining development in Nunavut. It imposes extra costs on mining companies. It makes the negotiation of surface production leases more difficult for RIAs.

Our submission reviews some examples of this problem which have affected NWB proceedings in the past. KIA is directly involved with at least two mining projects in the Kitikmeot Region where both KIA and the company are affected by this problem.
KIA is disappointed that the Draft Regulations don’t even try to address this problem. It is probably not realistic to expect that it can be resolved in the short time before the Draft Regulations are finalized.

What KIA does ask of the Board and AANDC is a specific timetable and some kind of a plan for addressing this problem. 

We request that the Board highlight the importance of finding a solution to this problem in its report to the Minister after this hearing.

2. THE CRITERIA MATCHING ISSUE:

The Board has the authority to require a licensee to provide security related to a water licence.  There are three criteria to determine the security to be provided, under section 10(1) of the Draft Regulations.  

These s. 10(1) criteria do not match the criteria under s. 76(2) of the Nunavut Waters and Nunavut Surface Rights Tribunal Act that allow the Minister to apply that security.

The mismatching of criteria could result in there being an inadequate total amount of security if the Minister has to apply security after a particular incident. 

The evidence heard by the Board does not include information about potential future compensation claims, and this may cause a discrepancy and deficiency in the reclamation security required. The problem is that security estimates are based on engineering information which predicts total costs for closure and reclamation only, but the Minister can use the security for compensation claim purposes. If the Minister does, this creates a risk that closure and reclamation cannot be completed properly because there isn’t enough money left to pay for the work required.

For example:

· a developer is required to provided $2M in security under s. 10(1) of the Draft Regulations

· after 6 months, the Minister applies the security based on a compensation claim by an Inuit landowner and makes a payment of $500,000 to the landowner

· the developer goes bankrupt

· the Crown must conduct the closure and reclamation.  

In this case, the remaining amount of security ($1.5M) would likely not be enough to conduct the required closure and reclamation activities for the site. The Crown would then have to cover the difference. If the development was also on IOL, there might be inadequate security to restore IOL, if the Crown was holding security for both Crown lands and IOL. In such a situation, the Minister could decide to hold the RIA liable for the remaining costs for closure and reclamation on IOL.
On May 26, 2011 NTI wrote to the Board and suggested an addition to section 19(1) of the Draft Regulations to address this mismatching of criteria. KIA endorses the NTI suggestion and asks the Board to give that proposal serious consideration.

3. THE DOUBLE PAYMENT OF WATER FEES ISSUE:
This KIA concern is simple. Article 20 of the NLCA gives Inuit the “exclusive right to the use of water on IOL”. This is a right of importance to Inuit in an economic sense.

However, the Crown through the current Water Regulations still charges licence holders a fee for the use of water on IOL. This has not been changed in the Draft Regulations.
Thus if Inuit want to exercise their NLCA rights and take advantage of their exclusive rights to use water by charging their own fee the mining company is faced with paying twice for the same water.

This is another potential impediment to the exercise of Inuit NLCA rights and to mining in Nunavut.

The solution KIA recommends is that no Crown fees should be charged for water use on IOL. Canada gave those economic rights to Inuit in the NLCA. Whether a fee is charged or not should be for Inuit to decide.

The Draft Regulations should be amended accordingly.

CONCLUSION:
KIA has brought three concerns about the Draft Regulations to the Board’s attention. We hope that you will consider our recommendations seriously.

Thank you for the opportunity to make this presentation on behalf of Kitikmeot Inuit.


