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	Bureau régional de Territories du Nord-Ouest
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Territoires du Nord-Ouest
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Fax/élécopieur:  (867) 920-4022
	Telephone: (867) 669-6938

Facsimile: (867) 920-4022


	Our File: 
	2-78141



	Your File: 
	NWB1NAN0208


November 25, 2002

	Nunavut Water Board

P.O. Box 119

Gjoa Haven, Nunavut

X0E 1J0

Attention: Mr. Philippe di Pizzo,

 Executive Director
	
	BY FAX to: 867-360-6369
and

BY E-mail to:

· nwbexec@polarnet.ca  and
· nunavutwaterboard@nt.sympatico.ca  and
· rbecker@polarnet.ca


Dear Mr. di Pizzo:

	Re:
	Request from Breakwater/CanZinco for changes to Licence

(Water Licence NWB1NAN0208, for Nanisivik minesite):

· letter dated November 7th from Breakwater/CanZinco (R. Carreau) to the Board (P. di Pizzo); and

· letter dated November 18th from the Board (T. Kudloo) to Breakwater

(R. Carreau)


______________________________________________________________________________
Further to the above-noted letters, I would like to provide the following comments on behalf of the Department of Indian Affairs and Northern Development (“DIAND”).

1.
The letter from the Applicant, Breakwater/CanZinco, contains several requests for changes to the Water Licence.  It is DIAND’s submission that any of the proposed changes which can reasonably be characterized as changes of a merely clerical nature may be made without employing any amendment procedure which is stipulated by the Nunavut Waters and Nunavut Surface Rights Tribunal Act (the “Nunavut Waters Act”).  Conceivably, the same is true of any (or some) proposed changes which, though more than clerical, are nevertheless non-substantive; however, DIAND expresses no concluded opinion on this point.  Any proposed changes which cannot be excepted from otherwise-applicable amendment procedure on the ground that they are clerical, or perhaps non-substantive, must be vetted in accordance with that statutory procedure.  In respect of those non-excepted changes, the situation is governed by sections 43(1)(b), 52(1)(a), 52(2)(a), 53 and 55 of the Nunavut Waters Act.

If the Licence is one which fits within the criteria for a type B licence under the Northwest Territories Waters Regulations (see section 8(1) of the Regulations), the licence might conceivably be encompassed by the exception in section 52(1)(a) of the Nunavut Waters Act.  (The Regulations continue to apply in Nunavut by virtue of section 173(1) of the Nunavut Waters Act.)  However, the point seems uncertain: sections 51-52 of the Nunavut Waters Act are unlike section 21 of the Northwest Territories Waters Act, in that they do not make the need for a hearing a function of whether the licence is a type A or a type B; and the Regulations themselves do not state that a hearing is unnecessary in the case of a type B licence.  Again, DIAND expresses no concluded opinion on the point.
Conceivably, the public-hearing requirement of section 52(1) could be met by conducting a written hearing rather than an oral hearing; and conceivably, the current commenting exercise which was initiated by the Board’s letter of November 18th could itself be regarded as the written hearing.  However, these positions might be difficult to reconcile with sections 53 and 55 of the Nunavut Waters Act.  Here too, DIAND expresses no concluded opinions on these points.
At this time (that is, having received, in connection with the proposed changes, only the above-noted correspondence), DIAND does not intend to make representations regarding the proposed changes other than the comments set forth in this letter.

2.
DIAND does not object to the content of the changes that have been proposed by the Applicant.  However, if the proposed changes are going to be made, DIAND respectfully suggests that the wording of the changes be such as will avoid anything more than the minimum reduction in the substance of the Licence’s requirements – i.e. such as will avoid any reduction beyond what is absolutely required in order to respond to the Applicant’s requests.
3.
The Water Licence and its several conditions are binding upon the licensee.  Against this background, DIAND notes that the Applicant has not requested any change to the deadline specified in item G(2) of the Licence.

Furthermore, while DIAND appreciates that the Applicant may wish to avoid any redoing of work involved in the preparation of the G(2) timetable, DIAND questions whether the points addressed in the Applicant’s requests, and whether the making and processing of those requests, would justify any delay in the submission of the required timetable.

4.
At page 4 of the Applicant’s letter, the second bullet refers generally to Part H and is concerned with the Metal Mining Effluent Regulations.  It is DIAND’s understanding that, in this bullet, the Applicant is not currently presenting any request for a change to the Water Licence.
5.
DIAND trusts that the Applicant is mindful of the fact that amendment requests, if necessary, should be made as early as possible so as to avoid any delay in taking the steps prescribed by the Licence conditions.
*          *          *

Given the shortness of the allotted response period, DIAND will not be able to provide an Inuktitut translation of these comments by the November 26th deadline.  If the Board would like an Inuktitut translation nevertheless, please advise accordingly and DIAND will endeavour to supply one as quickly as possible.
Thank you for your consideration of these comments.

Yours very truly










“Lee F. Webber”










_____________________

Lee F. Webber

Legal Counsel to DIAND

	cc.:
	Paul Smith, DIAND

Mayor J. Akumalik, Hamlet of Arctic Bay

R. Carreau, Manager, Environmental Affairs, Breakwater Resources Ltd.

S. Hardy, Counsel to the Government of Nunavut

D. Searle, Counsel to CanZinco Limited
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