Water License – GN Review & Recommendations - Summary

Scope

Productive operations, including “base metal mining, milling, and associated uses” will cease on September 30th, 2002.  GN recommends that License Provision 1.1 should be amended to eliminate production activities, and authorize only closure, reclamation, residential uses, and other incidental non-mining activities.

Security

Avoiding gaps in the availability of or access to reclamation security: GN indicated at the pre-hearing that regulatory gaps, real or potential were a concern with respect to these applications. GN legislation does not authorize territorial reclamation security in any of the areas where our authority intersects or overlaps with that of the NWB. This phenomenon was considered in the recent NWB decision, Re BHP Diamonds Inc where KIA also lacked independent authority to require reclamation security for lands under its administration. The Board found in favour of a holistic approach to developing, evaluating and fixing appropriate security for proposed reclamation measures. In this case, we acknowledge that the Board must ensure that GN administered land is cleaned-up, in order to prevent damage to water, fish and wildlife.  The measures required in order to ensure appropriate water quality and freedom from man-made obstructions cannot be divided in any straightforward manner from measures required to remediate the mine-impacted lands that we administer.
Specifying more than one Beneficiary:  In the BHP case, NWB awarded a request that reclamation security should be explicitly held for the benefit of the Kitikmeot Inuit Association (KIA), as well as the federal Crown, because KIA exercised significant administration responsibility for the land in question. GN is now in a position nearly identical to that occupied by the KIA in the BHP Case. Canada assures us there are Orders-in-Council conveying many of the sites in question to the Commissioner of the NWT, and to Nunavut as its successor. GN therefore requests that the security for reclamation in this case be amended at the earliest feasible time, so that the Minister of DIAND for the joint benefit of GN and the federal Crown holds it. It may be argued that the more recent Nunavut Waters and Surface Tribunal Act casts doubt on the question whether more than one beneficiary can be designated. We would argue that ss.76 (2), which makes Security a matter for ultimate Ministerial approval, is not intended to restrict the Board from issuing terms and conditions that are appropriately tailored to circumstances such as ours. Rather it finds a precise parallel in ss.56 (1), which similarly requires Ministerial approval for License terms and condition, which are clearly a matter for broad board discretion.

Including GN concerns and interests in the calculation of security:  If we are wrong, then in the alternative, GN hopes that the Board will agree, based on our submission as a whole, that the GN stands to benefit immensely from a clear statement in the Board’s decision confirming the following logic,

i) The broad scope of its mandate to regulate any activities involving the use or deposit of waste in water,

ii) This mandate applies regardless, whether those activities are impacting a federal, territorial, or privately administered parcel of land, 

iii) The amount and terms of security held pursuant to the License is held for the sole purpose to ensuring complete remediation of adverse impacts caused by these activities, in accordance with the applicants Remediation Plan, even in the event of an applicant’s default, and 

iv) The Quantum of Security must therefore be assessed in accordance with the principle of full recovery. Again, regardless, whether the reclamation activities in question pertain to a federal or territorial parcel of land.

v) To rule otherwise would run contrary to the Boards past statements about its mandate, and ultimately result in results that contradict that mandate as well.  For example, un-reclaimed land administered by one party could have an ongoing adverse impact on water, despite the successful reclamation of other adjacent parcels administered by a different party.

Form and Terms of Security: As of July 5th, 2002, DIAND has not disclosed to GN the requested security documents. Therefore, our ability to resolve questions through an independent review of documents, or to recommend a specific form or set of terms for the security in this written submission is limited. Given those circumstances we feel our best approach is to provide advance notice of the following questions and concerns to be resolved at the public hearing:

· What bonding company or other entity presently provides the security?  We are concerned about this because of reports that the Fireman’s Fund is no longer offers surety bonds.

· Is this “bonding entity” a registered company in Nunavut, and can the present security holder be subject to a claim in the Nunavut Court of Justice? Is the bonding entity a registered company in Canada, and can the present security holder be subject to a claim in Canada?

· What kind of security is it? The current water license would allow a promissory note, certified cheque, performance bond, irrevocable letter of credit, or cash.   Does the current security comply with these requirements? Will the current form of security provide appropriate relief in light of the foreseeable impacts that could result from a default in this particular case?

· If applicable, does the security meet the requirements for bond approval for the purposes of the definition of “security deposit” in Section 2 of the federal Government Contract Regulations?
· The water license requires the Licensee to maintain the security deposit. Is it the Applicant CanZinco Ltd., or their parent company Breakwater Ltd., or both who are bound by the current security? Given the terms of the license, and the fundamental requirement that obligations and security should both reside in the same party, is the current named obligee appropriately identified by the security document?  

· GN received a copy of correspondence dated September 13th, 2001 from NWB to Breakwater, which indicates that the “Receiver General of Canada” rather than the NWB is the obligee. A bond rider in our possession provides on its face that Her Majesty in right of Canada is the obligee. These referenced documents can be provided upon request, however our core concern here is to ensure that this type of discrepancy is clarified, in the License if necessary, so that the bonding company cannot seek to rely on irregularities or technical defenses to avoid its obligations.

**We note that the third section of Schedule II of the current Water License may require amendment in this case, to restrict the acceptable form and terms of Security to only those which would be specifically appropriate to the circumstances of this case.  

Terms of Access to Security: To the GN it would appear prudent to ensure that a default under the bond is tied to specific, objective and clearly identifiable milestones or other criteria in the approved Reclamation Plan. 

The Amount of Security: Sufficient security should be required to ensure that mine reclamation achieves the environmental quality standards deemed acceptable by the Board.  In issuing the 1997 license, the NWB concluded that it was necessary and appropriate to adopt the principle of full recovery as the basis for establishing an appropriate amount for security. Similarly the Board determined in the BHP case that the security should be sufficient to cover 100 percent of the cost of reclamation, if carried out by a third party after complete default by the current operator of all reclamation obligations. In the BHP case, the Board was confronted with an extremely wide range of cost estimates for reclamation. Unfortunately, the ongoing provision of cost-estimates for reclamation is one area where the Applicant appears to have been unable to keep pace with its current license requirements. At the moment, we do not have any direct evidence concerning the likely cost implementing the Reclamation Plan, however, one question that should be considered is whether and to what extent the recognition of GN as a beneficiary under the security is a new development that should impact on its amount.

GN acknowledges that the Applicants past performance in reclamation, contamination management, or spill responses may be considered in determining the appropriate amount of security. In the BHP case the Applicant was able to give uncontradicted evidence that they as a company consistently did more in the way of reclamation than was required by any license or statute. In their case, an exemplary performance history quite obviously weighed in their favour when the Board fixed the value of their security.

GN also observes that the Board must be satisfied of the “financial responsibility” or financial resources of the company as noted in the license and conformed by ss.57 of the Nunavut Waters and Surface Tribunal Act.  The Applicant has made no secret of the fact that its closure is for reasons of declines in the price of zinc, resulting in sustained financial losses over the last several years. Also, there is one GN question that CanZinco should be prepared to respond to comprehensively, that is: does CanZinco or its parent company Breakwater have any other credit secured in a manner which would establish preference ahead of, or otherwise interfere with its reclamation security obligations, in the event of an insolvency. According to the BHP case, questions of financial responsibility must be considered.

Conditions Applying to Abandonment and Restoration

GN recommends that Part “H” of the current License be fully deleted and replaced with a new Part, located closer to the beginning of the license, in accordance with the centrality of Abandonment and Restoration activities to this particular license. Unfortunately, GN is unable to comment more fully on appropriate terms for this Part, until we have reviewed comprehensive research and reporting results from CanZinco, particularly those due July 7th, 2002.

Surveillance Network Program

Proposed enhancements to Table 8-1 of the Reclamation Plan, include:

· Increased surveillance at the landfill to deal with high contamination risks canvassed in Part 2, section 3 of this submission;
· SNP stations to track sulfate concentrations, in addition to the current criteria; and
· Quarterly sampling to assess any seasonal variability in the results, until there is a history of acceptable results, which demonstrates that the reclamation measures, as implemented, have had effective and reliable results.
Conditions applying to Water Use

License Part C should be fully updated to reflect the changed uses of water at the site, and Provision C-3 should likely be removed. Again, GN is unable to provide our recommendations for appropriate terms for this Part, until we have reviewed comprehensive research and reporting results from CanZinco, particularly those due July 7th, 2002.

Conditions applying to the Deposit of Waste in Water

GN is hoping for a conclusion of discussions concerning any activities proposed for this site, while it remains a mine asset, in addition to reclamation. Until that occurs, we will be endeavouring to move those discussions forward, and to consider which terms, conditions or standards would best deal with the current stage of operations including our ongoing discussions with the mine and other agencies. As a baseline condition applying to the deposit of waste in water, we note however that Section 73 of the Nunavut Water and Surface Rights Tribunal Act states that conditions relating to the deposit of waste in water must be “at least as stringent” as the conditions prescribed in the new Metal Mining Effluent Regulations issued in June 2002 pursuant to the authority of the Fisheries Act. Without any intention to limiting the application of these new regulations, they appear to impact a wide variety of the reclamation measures reviewed in Section 2 of our memo. Similarly, NWB’s effluent guidelines may offer an appropriate baseline standard with respect to Section 2, Items 3 and 9.  These and other authorities offer a rich source of standards or objectives which the NWB could elect to include in the License in order to ensuring that the outcomes of reclamation implementation are consistent with a level of environmental quality considered acceptable by NWB.

Conditions applying to Spill Prevention and Contingency Planning

GN recommends that contingency planning should now include emergency response to incidents that may occur after closure. Any spills should be fully evaluated to determine their cause.

Conditions applying to Modifications

GN submits that regulators and land administrators should have a role to play when the Board reviews and decides whether to approve, reject or make further recommendations concerning any proposed modifications, particularly concerning the final Abandonment and Reclamation Plan. In our view, the minimum standard consistent with the rules of natural justice would be notice, and an opportunity to be heard concerning the change, even if only in writing.

Research and Reporting Requirements

GN is unable to comment on appropriate terms for this Part until we have reviewed comprehensive research and reporting results from CanZinco, particularly those due July 7th, 2002.

Procedural Matters

1. GN application for disclosure of DIAND information. 

In our view, GN seems to be having inordinate difficulty with disclosure. Taken together with, our continued outsider status in the Strathcona agreement, and several other aspects of this case, the need to recalibrate the legal situation to better reflect our Territorial role and interests as articulated in this submission becomes abundantly clear. For the time being, one core decision sought to accomplish this is, in the event any information requested in our letter of May 24th, 2002 (Schedule C, document 2) to DIAND remains undisclosed, we shall request that the board issue a Subpoena Duces Tecum requiring Paul Smith, of DIAND to appear before the Board on or before July 22nd, 2002 and to produce to the NWB and the GN the requested information.  In the event our disclosure request is satisfied, we will advise the NWB immediately through their counsel. The purpose for our request to disclose the listed documents is so that the GN can make any recommendations needed to clarify or cure present irregularities or problems regarding the security from which we stand to benefit in the event of a future default, and also to address the parties and Applicant’s environmental responsibilities, positions, and proposed measures on a more balanced footing with other parties, to the extent that is reasonably possible.  

2. GN recommendations concerning License Issuance and Reclamation Plan Approval Procedures

Clearly, new licence terms are needed for the phase of mine operations that will commence on September 30th 2002. There may still be studies, reports, analysis or other information unavailable to the parties at that time which is necessary for the full and final approval of a Reclamation Plan in accordance with the Nunavut Waters and Surface Tribunal Act. In the event there are elements in the Reclamation Plan that cannot be finally resolved on or before September 30th, 2002 there may be a need to respond creatively with terms allowing later Board approval, consistent with the principles of natural justice. 

The potential eventualities that must absolutely be avoided through the Board’s License terms and procedural structure are:

· Reclamation activity which is not pre-approved, with input from affected parties or regulators where reasonable and appropriate; or

· Reclamation activity which has no fixed endpoints established with respect to the, 

· physical result, 

· environmental quality outcomes (generally an identified standard to be demonstrably sustained), 

· date for completion, 

· monitoring, reporting or correction steps required, and

· any other matter that the Board finds reasonable and necessary to include in the exercise of its mandate to ensure that an acceptable long-term environmental quality is achieved at the site.
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