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Attention: Mr. Philippe di Pizzo,

 Executive Director
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and

BY E-mail to:

nunavutwaterboard@nt.sympatico.ca

    and

rbecker@polarnet.ca

Dear Mr. di Pizzo:

Re:
Application for renewal of water licence for Nanisivik minesite;

Pre-hearing meeting scheduled for June 6, 2002

___________________________________________________________
This is further to my correspondence with the Board of May 29th and May 30th, and to the conversation that you and I had on May 30th.  I ask that, with respect to the pre-hearing meeting, the Board take into account the following comments.

a) Various organizations have spoken of the possibility of streamlining, or in some way combining, the various regulatory processes applicable to the Nanisivik operation.  It appears that different organizations may have different notions as to what form(s) the streamlining or combining would take.  It also appears that the basic idea of streamlining or combining has not yet been translated into any specific or detailed plan for a hearing(s) or meeting(s).

b) The idea of streamlining or combining appears to touch upon two overlapping aspects of a Water Board hearing: (1) the scope of the hearing (i.e. what issues will be addressed), and (2) the procedure to be followed at the hearing (notably, the roles to be performed by the Board itself and by the various interested parties).  In this connection I note, for example, certain passages in your letter of May 10 to Mr. Godfrey W. McDonald of Breakwater Resources: you cited NIRB’s reference to a “comprehensive hearing”; and you said that “… we expect this hearing to cover all land and water related issues as regards the abandonment and restoration of the mine.”  (The emphasis is mine.)

c) It is essential that the Board’s hearing on the Nanisivik renewal application, and any  links between that hearing and other regulatory processes, be designed carefully, and be mapped out clearly, thoroughly and in detail.  The design must ensure that the Board’s hearing, and any links to other regulatory processes, are fully in accordance with all applicable legislative instructions (including those defining and limiting jurisdiction), and with the requirements of Administrative Law.

d) This task of designing unavoidably entails issues of a technical legal nature.  Input from the lawyers for the various players would therefore be highly desirable, and perhaps indispensable.

My understanding is that, unfortunately, most of the lawyers who might be looked to for input will not be attending the June 6th pre-hearing meeting.  I understand that Ms. Hardy will be present to assist the Government of Nunavut, but that neither Mr. Tilleman for the Board nor Mr. Searle for the Applicant will be there.  I myself will not be able to attend.

Furthermore, given the issues involved, the designing of the process will likely require more time than will be available at the June 6th pre-hearing meeting.

Like the Board, DIAND wishes to ensure that residents of Arctic Bay are able to inform themselves about, and prepare themselves for, the anticipated hearing of the Water Board.  For this reason among others, DIAND wishes to see the June 6th pre-hearing meeting go ahead.

DIAND proposes, however, that the Board supplement the June 6th meeting with a further pre-hearing step – one aimed specifically at designing and mapping out the process.  One possibility would be for the Board to draft a plan for the hearing's format, then circulate it among the parties and their lawyers for their review and comment.  If it should develop that a second pre-hearing meeting is needed to nail down the format, such a meeting could be scheduled.  (Alternatively, one might be scheduled right away, on a provisional, “just in case” basis.)  The second pre-hearing meeting should be scheduled for a place and a date which would enable the lawyers to attend.
e) Another procedural matter which might be addressed on June 6th is the composition of the NWB panel for purposes of dealing with the A & R plan, and for purposes of addressing the application for licence renewal.  I understand that some changes in the Board’s membership may occur shortly before July 11th-12th (the scheduled hearing dates).  The Board may wish to consider sections 15(2) and 14(2) of the new Nunavut Waters and Nunavut Surface Rights Tribunal Act (S.C. 2002, c. 10).

Thank you for your consideration.

Yours very truly

   “Lee F. Webber”

Lee F. Webber

Legal Counsel to DIAND

cc.:
P. Smith, DIAND

W. Tilleman, Counsel to the Board

D. Searle, Counsel to the Applicant

S. Hardy, Counsel to the Government of Nunavut
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