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August 30, 2002

NANISIVIK  MINE

A  division  o f  CanZinco Ltd.
PO Box  225

Nanisivik   NU     X0A 0X0

Telephone: 867-436-7351

Facsimile  : 867-436-7040

bheath@nu.breakwater.ca

August 30, 2002

Mr. Thomas Kudloo, Chairman

Nunavut Water Board

P. O. Box 119

Gjoa Haven, Nunavut

X0E 0J0

Dear Mr. Kudloo:

Let us start by thanking you and your Board members for the extension of the time limits granted to CanZinco Ltd. in order for us to make our final submission.  CanZinco will endeavour to be brief and succinct in its replies to the various documents that have been filed to date.

Turning first to the submission from Lee Webber of Justice Canada acting on behalf of DIAND (dated August 14, 2002), there are two major themes to that submission that CanZinco feels obliged to address.

First, Mr. Webber deals with the legal issue of whether or not the Government of Nunavut (GN) should be included as a joint payee for any security to be posted pursuant to a renewal water license.  On this topic CanZinco is neutral and does not have a position to take or an opinion to voice.

The other matter raised by Mr. Webber at page 19 of his submission, being the addition of Breakwater Resources Ltd. to the water license, is a cause of concern to CanZinco Ltd.  CanZinco feels that this should not be permitted to happen and the Water Board should not be influenced by Mr. Webber’s submission.  

It should be stressed to the Board that Breakwater Resources Ltd. does not and cannot fall within the definition of an “Applicant” as provided in the Rules, because Breakwater Resources Ltd. has not filed an application with the Board.  Only Applicants may be named as licensees.  It is the view of CanZinco Ltd. that the only choices open to the Board are to grant a license to CanZinco Ltd. or decline to grant a license to CanZinco Ltd.  We can find no authority to support the proposition that the Board may either substitute or add any other entity or person that it feels is appropriate as a licensee.

Indeed, in renewal cases such as this one, Section 43(1)(b) of the Act specifically speaks to the Board’s jurisdiction to “renew a license, with or without changes to the conditions of the license” on “application by the licensee” and only the licensee.

Dealing with amendments or cancellations of a license, Sections 43(1)(b) and (c) specifically empower the Board to initiate such action where “the Board considers the amendment (or cancellation) to be in the public interest” but that same power is not granted with respect to renewals.  Only the licensee may, on application, initiate a renewal.  Further, while the Board may alter “conditions”, it would be stretching beyond reason the definition of “conditions” for the Board to purport to use that power to change the name of the Applicant / licensee on a license.

Nor does Section 44 confer upon the Board the power that would be necessary to allow the Board to compel an assignment of the license from CanZinco to Breakwater.  Again, the Board may only act in respect of assignments of a license “on application”.  Given that no such application has been filed in this case, the Board does not have the jurisdiction to assign the water license to Breakwater Resources Ltd.

From Items 63 to 70 of his submission dated August 23, 2002 Mr. Webber again attempts to champion the cause that Breakwater should be added to the water license as a licensee.  While there are the better part of five pages dedicated to this topic, at no time does Mr. Webber rely on any legal, statutory argument that would bestow upon the Board the legal authority to do what Mr. Webber is asking of them.  At Item 71 of his August 23rd submission Mr. Webber then asks the Board to consider doing something that is called is his submission, “an additional step”.

In the middle of page nine of his submission of August 23rd, Mr. Webber proposes the following either as an alternative to or in addition to his request that Breakwater Resources Ltd. be added to the water license as a licensee.  

“DIAND respectfully proposes that the Board consider making a ruling along the following lines:

“Before the Board issues a renewal to the Applicant, the Applicant must provide a further, solid, reliable proof of its financial responsibility (and, in particular, its ability to pay for the reclamation) – for example by providing

(i) a letter from Breakwater wherein Breakwater gives the Board and the Minister a firm promise that it will provide a financial guaranty, up to the full amount of CanZinco’s security requirement, if the Minister deems such a guaranty to be appropriate, or

(ii) a firm promise from CanZinco and Breakwater, to the Board and to the Minister, that they (CanZinco and Breakwater) will place a certain amount or percentage of their revenues (Or: their revenues from the sale of zinc concentrate) in the period (Here, specify the period) in an account or trust fund, that the contents of the account or trust fund will be available for use by CanZinco and Breakwater in their performance of the water-related reclamation, and that the contents of the account or trust fund will not be otherwise used or disposed of by CanZinco or by Breakwater.”

(It should be pointed out that, where option (ii) is concerned, the ruling would envision the use of the account’s or fund’s contents by CanZinco and Breakwater for the performance of reclamation by CanZinco and Breakwater, as distinct from an application of Section 76 security by the Minister to compensate a third party or to reimburse Her Majesty”

Given that this response to the Water Board is being made on behalf of CanZinco Ltd. as the Applicant, it would not be appropriate to speak on behalf of Breakwater Resources Ltd. with respect to a request being made of Breakwater to provide a written guarantee to the Water Board and to the Minister.  However, this information has been provided to the appropriate senior personnel within Breakwater and they have given their assurances that they will respond directly to the Board by no later than September 10, 2002.

CanZinco would again like to point out to DIAND and to the Board that a dual obligation to post security (in an amount to be discussed later) and undertake the reclamation work simultaneously is beyond our corporate financial capacity and is simply too onerous.  We have committed that we will continue with the reclamation work that is already underway and that we will see that project through to its conclusion.  This is no different from the position taken by CanZinco in its first post-hearing submission to the Board.

The application of DIAND’s reclamation policy, specifically the requirement to post security based upon the Reclaim model, may make sense at the beginning of a mine’s life, but to apply it to the end of mine life where reclamation is actually taking place is punitive in the extreme.  Only the largest and wealthiest of companies could both post an absurdly high amount of security and at the same time, fund reclamation activities.  What the Board needs to turn it’s mind to is whether, in the circumstances, where reclamation work is in fact being done, it makes sense as well to require security to be posted.

The Government of Nunavut also had a submission dated August 14, 2002, much of which deals with the technical merits of the Nanisivik Closure and Reclamation Plan.  The technical merits of the plan will be dealt with later in this letter, in conjunction with an update from a technical meeting recently held in Calgary.  Dealing with the balance of the GN submission, though, CanZinco Ltd. would make the following observations.

· At the bottom of page nine of its submission, the GN expresses the desire to comment on the Applicant’s (CanZinco’s) estimates of reclamation costs.  Possibly it is an oversight, but we would like to take this opportunity to remind the GN that CanZinco did, in fact, present its closure costs which totaled slightly more than $9,200,000.  On a related note, CanZinco reinforces its argument made above that being required to post security at the same time as the work is being carried out is not reasonable and would impose upon CanZinco Ltd. too great of a financial obligation.

· From pages ten through thirteen inclusive the GN again makes its case for joint beneficiaries.  As stated earlier, this is clearly a dispute between DIAND (being represented by Justice Canada) and the GN and not a dispute to be entered into by CanZinco or where CanZinco wishes to express a view or opinion.  In short, we are neutral in this area.

· For the next three pages (14 to 16) the GN deals with the form of security and concludes that an irrevocable letter of credit (preferably issued by one of the five, major Canadian  banks) would be the preferred form of credit.  Although we have said this in the past, we will say it again here, in more graphic terms.  To impose upon CanZinco Ltd. the requirement that an irrevocable letter of credit must be provided as security (especially while the reclamation work is underway and the associated expenses being incurred) would be excessive and could prevent CanZinco from completing the reclamation work, when the most cost effective and desirable outcome would be to have CanZinco undertake and complete this work.

· At the middle of page sixteen of its August 14th submission, the GN also deals with the issue of including Breakwater as a licensee (their item (d) entitled The appropriate Principal and License Applicant).  At that point they reserve the right to comment further in their next submission on this topic.  In the GN submission dated August 23, 2002 the GN does not take up Justice Canada’s torch that Breakwater must be added to the water license.  Rather, the GN seems to be threatening the Water Board that any decision it reaches in this area must be justified in writing.  More specifically at the top of page four of its second submission, the GN said the following.

“Given this information on the NWB record, the Government of Nunavut takes the position that the Board should indicate in its decision what factors and evidence it has considered relevant in assessing the financial responsibility of the applicant CanZinco Limited, and in determining whether their statutory onus pursuant to ss. 57 (b) of the Nunavut Water and Surface Tribunal Act has been discharged.”

· Finally, at the bottom of page sixteen of their August 14th submission the GN deals with the issue of the final $1M of security to be posted pursuant to the existing water license.  In their second submission (page four), the GN takes exception to the arrangement being discussed between CanZinco Ltd. and DIAND to use various assets as security.  Those discussions are ongoing and it is hoped, by CanZinco at least, that those discussions will be fruitful and the parties to those discussions will be creative enough and open-minded enough to fashion a solution which is responsive to the situation at hand.

In CanZinco’s first post-hearing submission to the Board dated August 07, 2002 the position was adopted that much of the debate and conflict focused on the technical issues at the public hearing could have been avoided (or at the very least addressed) if the technical experts to the various parties (including CanZinco and the Board) had been permitted an opportunity to share their views and information in an open and frank exchange.  While that did not occur before the July hearing, it did occur in Calgary on August 20, 2002.  The simple act of that meeting seems to have resolved a number of issues and in other areas, it seems to have focused the debate on the most meaningful and significant matters.  The fact that this meeting occurred has also caused this response to be greatly reduced, as many of the technical issues need not be rebutted here in any significant detail.

In fact, the technical meeting convened in Calgary addressed and would appear to have resolved many of the issues raised in the GN’s submission of August 14th as well as the submission filed by Indian and Northern Affairs Canada (INAC), dated August 19, 2002 and authored by Michael Roy.  The Board is already in possession of the summary notes of the Calgary meeting as they were appended to the DIAND submission.

In particular, the joint report prepared following the Calgary meeting would appear to put to rest the following issues.

1. It would appear that the parties are now reasonably comfortable with the 1.25m of soil cover over the surface tailings, given certain conditions.  At the bottom of the second page of their joint report, the parties agreed to the following wording.

“The proposed soil cover thickness of 1.25 m over the Surface Cell is considered to be adequate provided that quality control measures are in place during placement of the cover and that maintenance is assured for the initial years after placement.  Verifying the cover thickness against extreme annual temperature variations (i.e. 1:100 yr. Warm event) is an important issue to be verified within the boundaries already provided by the global warming estimate (either or).”

We understand that at the time of preparing this submission, the 1:100 warming trend evaluation has been completed and the results indicate that the additional covering depth already included as part of the global warming contingency is approximately twice the depth which would be necessary to account for the “warm event”.  More specifically, the 1.25 metres of cover for the tailings has accounted for all worst-case scenario modeling.  The technical details of the related report will be formalized and submitted for distribution.

2. It was agreed by the participants at the meeting that a number of “standalone documents” were required and amongst the documents listed was the requirement to develop and provide an “Underground Mine Solid Waste Disposal Plan”.  CanZinco has agreed to provide such a document, which should address the concern raised in this area by the GN in its submission and by INAC in its submission.

3. In the GN submission much is made of the EBA report dealing with surficial soil sampling in the townsite.  In the executive summary of the report the word “toxic” is used and this seems to have caused a great deal of concern to a number of parties (not the least of which is CanZinco Ltd.).  In the joint report released following the August 20th meeting in Calgary, the parties (including EBA) had the following to say on this topic.

“The recently released EBA report regarding sampling of surficial soil in the townsite was deemed to indicate that concentrates tracked on vehicle tires were a cause of elevated metal concentrations in town.  This and other possible sources will be further investigated in the Gartner Lee ESA.  The reference in the report to the “toxicity” of the surficial soils was not intended as a conclusion regarding human or ecological health effects and the need for an Ecological and Human Health Risk Assessment, as proposed by CanZinco, that follows the procedures specified in Federal guidelines was re-affirmed by the group. (emphasis added)

The parties realized that there would have to be some amount of clean up performed at the Nanisivik townsite before the transfer of infrastructure assets from CanZinco to the GN could be completed.  It is hoped, though, that the introduction of the word “toxicity” (by all accounts an inaccurate inference) has not derailed those discussions and caused irreparable harm and considerable expense to CanZinco Ltd.  It is also hoped that the use of the word can be put in its proper context and that before becoming unduly alarmed the Ecological and Human Health Risk Assessment (which the group correctly points out was proposed by CanZinco Ltd.) is allowed to serve its designed purpose – to provide concrete information from which to act in a reasonable manner.

On this general topic of soil sampling, there are a few comments directed to all parties but precipitated specifically by the concerns raised by the Mayor of Arctic Bay in his recent letter to the Board.

It is important that everyone keeps in mind that the offending materials referred to in the EBA report are metals and as such are a natural part of all the components in the environment, being present naturally in varying concentrations in the earth’s crust.  For this reason, natural baseline values of metals must always be taken into account when assessing whether, and the degree to which, “manmade” sources may have given rise to elevated concentrations.  

It should not be assumed that all metals are toxic.  Some, in fact, are toxic but only under certain circumstances, such as when present in large amounts and in specific minerals or chemical forms that are soluble and may readily be taken up into plant, animal or human tissue.  It has been shown that several metals, including lead and arsenic, are present in soils, waters and air in largely biologically inert forms.  As such, they present very little danger to humans and to the environment.

In terms of risk assessment, it is extremely important that metals not be recognized by their mere presence and total concentration in the environment.  A knowledge of the forms in which they exist is extremely important in the assessment of potential bioavailability and risk.

4. We have been informed by those in attendance that the issue of reclamation cost estimates prepared by John Brodie was discussed and that such a discussion is reflected in the meeting notes.  In fact, the version of the meeting notes appended to the DIAND report makes reference to this discussion and notes that Mr. Brodie had agreed to a decrease in his estimated cost of reclamation of approximately $6M, which was a result of the exchange between Mr. Brodie and Ken Ball at the public hearing dealing with the purchase and transportation of lime.  It has since been discussed between the participants at the meeting that this reference should not be included in the notes appended to the DIAND report as this was not a properly recognized agenda item.

In any event, the same information can also be found in Mr. Brodie’s report, also appended to the DIAND submission.  At page three of Mr. Brodie’s report he revises his estimates of reclamation costs and concludes (after reclamation costs for buildings have been removed) that the water related reclamation costs will be approximately $18.9.  This amount, though, does not take into account the progress that was made and the consensus that was reached at the Calgary meeting, as Mr. Brodie’s report was prepared a few days before the meeting.

For instance, as set out above, there is now common thinking with respect to the amount of cover required over the surface tailings.  This agreement will also serve to reduce the estimate of Mr. Brodie dealing with reclamation costs.

In summary, CanZinco is asking the Board to consider two paths that are being followed simultaneously.  The first is the timetable established by the Board in accordance with prevailing legislation that requires that public hearings be convened and that the parties to those hearings be afforded the opportunity to express their opinions and present evidence.  Out of that process will flow a water license that will carry with it certain conditions, one of which may deal with security.  

At the same time, those same parties are being asked to share technical information in an effort to overcome any technical gaps or deficiencies that may exist.  As that sharing process unfolds, we are seeing that certain misconceptions are being overcome and certain inaccuracies are being corrected.  As it applies to the estimate of reclamation costs, this additional information (e.g. transportation of lime) has to this point reduced and, we believe will continue to reduce, the cost estimate provided by Mr. Brodie.

As CanZinco said in its first presentation, this should in no way be interpreted as a condemnation of Mr. Brodie.  He was asked to file a report based on the information available on file, much of which was out of date.  Now that Mr. Brodie has been provided with more accurate and up to date information, CanZinco is encouraged to see that there has been significant downward movement in the area of estimated reclamation costs.

What must guarded against, though, is the Board issuing a water license dealing with the topic of security when the issue of reclamation cost estimates is still under discussion and it would appear that there is additional movement anticipated.

For example, in his August 16th report to INAC Mr. Brodie also deals with the issue of employee / consultant transportation.  CanZinco in its earlier submission had taken the position that First Air or some other commercial airline would continue to service the Arctic Bay / Nanisivik area for the duration of the monitoring period.  Certainly, there has been no evidence provided to the contrary.  Yet despite that, Mr. Brodie continues with his view that charter aircraft will be required because reclamation work, “…is not conducted on a routine basis but rather on a constantly changing basis as areas get closed out and the focus changes.”.  Being the operator of the Nanisivik Mine for more than six years, CanZinco can assure Mr. Brodie that active mining is also, “…constantly changing…” and despite these vagaries, commercial airline travel serves the needs of our employees and consultants 99.9% of the time. 

As a general statement regarding the Calgary meeting, CanZinco is very much of the view that the meeting was productive and informative for all parties involved and that the meeting addressed and resolved many of the contentious, technical issues between the parties.  It is for that reason that CanZinco reinforces its view that a similar meeting should be held prior to any subsequent hearing date established by the Board, with the follow-up meeting(s) to be held at the Nanisivik site where maps, sections, data and other information is more readily available.  The initial meeting in Calgary in concert with any future meeting(s), should allow the parties to overcome most if not all of their technical differences of opinion.  All of the participants to the meeting (as well as their respective clients) are to be commended for their approach to these complex technical matters.

On a closing note, CanZinco would like to make one final comment with respect to the INAC report of August 19th.  At the bottom of page four of his report, Michael Roy continues to deal with the matter of security and advocates the position that no reduction to the amount of security deemed appropriate by Mr. Brodie be contemplated by the Board.  Mr. Roy then goes on to say the following.

“The Licensee has shown a record of lack of maintenance and upkeep which have or could potentially have resulted in environmental problems.  DIAND would like to point out a few examples taken from various inspection reports:”

Mr. Roy then goes on to rely on four isolated inspection items covering a period of approximately one year.  To allow Mr. Roy to take these inspection items so terribly out of context cannot be permitted by CanZinco and in simple terms, the Board should not fall into this trap.  These reports are just not indicative of Nanisivik’s environmental performance during the course of its operating life.  These reports cover a period of about one year for a mine that has operated for over one-quarter of a century.  While they are all events that occurred (e.g. a patch on a berm liner or the late replacement of a stop log) or commitments that were made, Mr. Roy is aware that in each instance there is more to the story than just his few lines of comments with respect to each of the matters he raises.  Of course, giving him the benefit of the doubt, it may be that Mr. Roy is not aware of the specifics of these situations as his involvement at INAC, as near as we can tell, commenced only in the fall of 2001.

In summary, we see the issues between the parties as falling into three broad categories.

1. Issues between the GN and DIAND (represented by Justice Canada) where CanZinco does not have a position to take and maintains its neutrality.

2. Issues dealing with Breakwater Resources Ltd. and its involvement (if any) in this exercise.  CanZinco will allow Breakwater to speak on its own behalf and has given a commitment to the Board that Breakwater will, in fact, address the matter directly with the Board, in writing, no later than September 10, 2002.

3. Technical issues, many of which were addressed to all participants’ mutual satisfaction at the technical meeting of August 20th.  It is hoped that ongoing discussions amongst the technical experts can continue and that through ongoing discussion and dialogue the remaining, outstanding matters can be resolved.

Those are our comments and observations.  As always, the CanZinco team remains available for discussion and consultation should the need arise.

Yours truly,

CANZINCO LTD.

Bill Heath

Vice President


