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Dear Mr. Kudloo:

Re:
Application for renewal of water licence for Nanisivik minesite;

Submissions on behalf of DIAND

____________________________________________________________
Kindly accept this letter as the submissions on behalf of the Department of Indian Affairs and Northern Development (“DIAND”) with respect to the Application for a renewal of the water licence for the Nanisivik minesite.

These submissions are a more complete version of the comments that I made, as part of DIAND’s presentation, at the hearing.  As such, they do not respond to the hearing presentations of other parties.  It is my understanding that such a response would be premature in this first round of written submissions, since other parties will be using the time allotted for that round to provide the fuller versions of their comments, as well as the additional materials which they undertook to furnish.  I look forward to the opportunity to provide additional, reply submissions, after August 14.

In these submissions, the following short forms of reference will be used:

· “Agreement”: the Nunavut Land Claims Agreement, i.e. the land claims agreement between the Inuit of the Nunavut Settlement Area and Her Majesty the Queen in right of Canada, signed on May 25, 1993, including any amendments to that agreement.

· “Nunavut Waters Act”: the Nunavut Waters and Nunavut Surface Rights Tribunal Act, S.C. 2002, c. 10.

· “NWT Waters Act”: the Northwest Territories Waters Act, S.C. 1992, c. 39, as amended.

·  “Regulations”: the Northwest Territories Waters Regulations, SOR/93-303.

*****

	A.
	Determining the amount of security to be required:

Only the water-related elements of reclamation should be factored in


_______________________________________________________________

1. Both the Agreement and the Nunavut Waters Act confine the Board’s jurisdiction to water-related matters.  Both proceed on the basis that a distinction can and should be made between water-related matters and land-related matters.  Thus, where the Nanisivik project is concerned, the Board has jurisdiction only in relation to those elements of the site which can reasonably be regarded as having, or as potentially having, an impact on water (i.e. inland waters).  Only the water-related activities, or structures, at the site are within the Board’s purview.  In setting a security requirement the Board should have regard only to matters that are within its purview; therefore, in setting a security requirement which is based upon the cost of reclamation, the Board should have regard to the reclamation only of those site elements that are water-related.

2. Distinguishing water-related elements from land-related elements is sometimes a difficult task.  And it is a task that may not be possible to perform with precision.  Nevertheless, given that the Board’s responsibilities are concerned with water, the task is one which the Board must perform to the best of its ability, and which the Board must perform as well as the evidence allows.

3. In the Nanisivik case, DIAND has attempted to assist the Board in this task.  Starting with an estimate of reclamation costs for the whole of the site, DIAND has subtracted certain costs which pertain to elements that clearly are land-related only.  The result has been an estimate of reclamation costs which is confined to the site’s water-related elements.

4. It is certainly true that the environment encompasses not just fresh water but also several other components as well.  And in various places, including some federal statutes, the word “environment” is defined in correspondingly encompassing terms.  It is also true that the different components of the environment are interconnected, and affect one another.  Furthermore, in some contexts, and when certain decision-makers are making certain kinds of decisions, it is indeed proper to consider multiple, or even all, components of the environment.

However, neither the Agreement nor the Nunavut Waters Act has given this particular Board the job of managing the environment as a whole.  Even if it may be somewhat artificial to distinguish fresh water from other components of the environment, the distinction is one which the Agreement’s drafters, and Parliament, have chosen to make when defining the mandate of this Board.

5. For that matter, the Agreement and the Nunavut Waters Act do not entirely separate the consideration of waters from the consideration of other parts of the environment.  They do recognize that the depositing of waste in a location which is outside waters may nevertheless result in the contamination of waters themselves.  They also recognize that the use of waters may have effects elsewhere.

This does not mean, though, that all deposits of waste, or, more generally, all actions upon the environment, may properly be regarded as coming within the scope of water regulation.  As indicated in point 1 above, the Agreement and the Nunavut Waters Act must be understood as empowering the Board to deal only with those activities or structures which can reasonably be regarded as having, or as potentially having, an impact on water.   To determine whether a given activity or structure fits this description, one must go beyond noting that water and all other components of the environment are inter-related, and beyond the observation that ultimately everything, or most things, have an impact on water.  One must go beyond this, especially since the Agreement and Act do make a distinction between water and other components, and do not proceed on the basis that all components are water-related and therefore within the Board’s purview.  One must consider criteria such as: (i) whether there is a substantial and reasonably direct link between the activity or structure and a deposit into Nunavut waters; and (ii) whether there is a serious possibility (rather than some lesser probability) that the activity or structure will result in a deposit into Nunavut waters.

Admittedly, such criteria do not make for a simple, black-and-white categorization of activities as water-related or not.  Furthermore, after full consideration it will be appropriate to regard some difficult-to-categorize activities as water-related.  However, it may also be appropriate to make some tough calls which go the other way.  There are also some activities or structures which very definitely and clearly belong outside the water-related category, reasonably defined; and I would submit that this is the case for those elements which DIAND has subtracted in producing its water-related estimate for Nanisivik.

6. Agencies other than the Board are responsible for lands.  It is up to those other agencies to take steps to protect citizens and government against expense that is associated with non-water-related activities and structures on the lands which those other agencies administer.

	B.
	General principles regarding the form and terms of security


________________________________________________________

Choosing a form of security:

7. This is governed by section 76(1) of the Nunavut Waters Act, and by section 12(3) of the Regulations.  Section 12(3) continues to have effect in Nunavut by virtue of section 173(1) of the Nunavut Waters Act.

Section 76(1) contemplates two possibilities: first, that the security will be in one of the forms that are prescribed by the Regulations; and secondly, that the security will be in some form which is satisfactory to the Minister.  The provision does not empower the Board to decide which form shall or shall not be used: the Board is without authority to select a particular form listed in section 12(3), to rule out a listed form, or to approve or rule out some form that is not listed.  Form is a matter which lies within the Minister’s domain.

8. And it is respectfully submitted that leaving the matter of form to the Minister is a desirable arrangement, which works well not just for the Minister but also for the Board, for licensees, and for the public.  An appropriate choice of security form will often depend upon several factors, and it may be difficult to discuss and consider those factors adequately in a licence-issuance (or renewal) proceeding.  Moreover, the weight which each factor deserves may change in fairly short order, and it will generally be easier to take account of the changed circumstances, and to make any necessary change of form, if form is not fixed by a licence condition which would have to be amended.

Setting the specific terms of the security instrument
9. With respect to terms and conditions, section 76(1) provides the same two options that exist in the case of form: prescribed by the Regulations, or satisfactory to the Minister.
  Once again, it is the Minister, rather than the Board, who is given the task of working out specific terms.  For much the same reasons that were cited in point 8, this is an advantageous arrangement from several vantage points.

	C.
	Administration and application (use) of the security:

The GN should not be designated as a beneficiary or payee


_______________________________________________________

10. In its written intervention,
 the Government of Nunavut (“GN”) has requested “that the security for reclamation be amended at the earliest feasible time, so that it is held by the Minister of DIAND for the joint benefit of GN and the federal Crown.”  In support of this request, the GN invokes the decision of the Board in Re BHP Diamonds Inc. (1999), 29 C.E.L.R. (N.S.) 248 (“BHP Diamonds”).

11. DIAND respectfully requests that the Board decline to designate the GN as a beneficiary or payee of the water-licence security.

12. The GN’s request raises the following issues:

The jurisdictional issue:

Does the Board have the authority to stipulate that water-licence security is to be payable jointly to the federal Crown and to some particular person other than the federal Crown?

The exercise-of-discretion issue:

If the Board does have this authority, should it exercise the authority in this case, stipulating that the federal Crown and the GN are to be joint payees?

In response to these two issues, I offer the boldfaced propositions which follow, and the analysis that accompanies them.

13. In weighing that analysis, the Board will wish to bear in mind that, where the conferral of payee status is concerned, the GN is the party which is asking the Board for an order.  Therefore, the GN has the onus of proof with respect to each of the two issues in question.

The Board is not obliged to resolve these two issues in the same way that it did in BHP Diamonds.
14. In the court system, the principle of stare decisis applies in appropriate circumstances.  That is the principle which dictates that the decision of a court on a particular issue is binding upon those courts which are faced with the same issue and which are lower down in the same hierarchy of courts.  However, even when discussing the courts, which is where the principle does apply, it is important to recognize that there are situations where the principle governs, and situations where it does not.  More particularly:

(a) the decision of a particular court in an earlier case is binding on a lower court in a later case only if there are no relevant distinctions between the earlier case and the later case; and

(b) if the same court deals both with the earlier case and with the later case, the court is not obliged to follow its own earlier decision.

(Please note: As indicated in footnote 3, authority for this proposition is found in the text by Macaulay.  The same is true of a number of the propositions set forth in the paragraphs that follow.  A copy of an excerpt from this text will be provided to the Board along with the faxed copy of these submissions.  For the Board’s convenience, I have underlined certain passages in the excerpt.)

15. The Board is not a court; it is an administrative tribunal.  In the case of an administrative tribunal, the principle of stare decisis simply does not apply.  Thus, even if there were no relevant distinctions between the earlier case (BHP Diamonds) and the later case (Nanisivik), the Board would still not be obliged to give the same decision on a particular issue (ability to require joint payees) that it gave in the earlier case.

The Board must not and should not regard its ruling in BHP Diamonds as decisive of the two issues in the present case.  Instead, it should have a fresh look at the issues in this case.
16. It is not just that the Board lacks an obligation to follow the decision which it made on the two issues in BHP Diamonds.  The Board indeed has an obligation to consider those issues again; and this observation applies both to the exercise-of-discretion issue and to the jurisdictional issue, which is an issue of law.  As Macaulay says:

Agencies are not only at liberty not to treat their earlier decisions as precedent, they are positively obliged not to do so.

If the Board were to decline to consider the issues afresh, it would be fettering its discretion, and thereby committing a legal error.

17. This does not mean that consistency, as between decisions in earlier cases and the decisions to be made in later cases, has no place as an objective of a tribunal.  However, it is respectfully submitted that, in the present instance, the case for treating BHP Diamonds as a model is weak, while there are good reasons why the Board should be open to a full and fresh examination of the two issues.  In the hearing which led to the BHP Diamonds decision, DIAND was without legal counsel.  The reasons for this are not relevant here.  The relevant points are: that DIAND did not put forward a legal analysis of the jurisdictional issue, or of the exercise-of-discretion issue; that no other, legally-assisted party before the Board was inclined to advance the views on those issues which DIAND favoured; and that therefore the Board, in considering what rulings it should make in BHP Diamonds, did not have the benefit of a full presentation of that side of the story.  DIAND did have legal counsel during the Board’s 2001 review of the licence for the Boston Gold Project
 (which was the project concerned in BHP Diamonds); however, in that proceeding, the Board, DIAND and all other interested parties were dealing with a file in which the die had already been cast – a file where there was a pre-existing Board ruling which endorsed a dual-payee arrangement, and where that arrangement was the status quo.  Therefore, the case for treating BHP Diamonds as a model remains uncompelling. 

Furthermore, there are relevant and significant differences between the facts which confronted the Board in BHP Diamonds, and the circumstances which are before the Board in the present case.  Most evidently and most notably, the party seeking to be made a joint payee in this instance is not a designated Inuit organization, having at its disposal only limited powers and functions.  Instead, it is a territorial government, equipped with a substantial array of powers which it can choose to exercise in order to protect its interests.  (One may also note in this context that, in the Nanisivik case, the status quo consists of having the federal Crown as the sole payee; unlike the situation in Boston Gold in 2001, the status quo does not consist of a dual-payee arrangement.)

Finally, it may be observed that sections 13(1) and 76(2)(a) of the Nunavut Waters Act differ from sections 30 and 17(2)(a) of the NWT Waters Act, in that sections 13(1) and 76(2)(a) make specific references to a designated Inuit organization.  With these references, sections 13(1) and 76(2)(a) may well remove the underpinnings of the BHP Diamonds ruling on dual payees.

18. The Board has an opportunity here to take an entirely fresh look at the jurisdictional issue, and also at the exercise-of-discretion issue.  I would respectfully urge the Board to take advantage of this opportunity.

Deciding the jurisdictional issue:

The Board does not have the authority to stipulate that water-licence security is to be payable jointly to the federal Crown and to a person other than the federal Crown.

(i) Basic statement of DIAND’s position

19. It is submitted that the Nunavut Waters Act sets out a comprehensive scheme for the administration and the application of water-licence security.  The Act clearly contemplates that both administration and application will be entirely within the Minister’s control.  More than this, by the express terms of the Act, the powers of administration and of application are explicitly conferred upon the Minister and the Minister alone; they are not conferred upon anyone else.  The provisions which make plain the intention of Parliament, and which explicitly give effect to that intention by empowering the Minister, include the following:
· Section 76(1) says that the applicant or licensee may be required to furnish and maintain security with the Minister.

· Section 76(1) also gives the Minister the power to decide on the satisfactoriness of security.

· Section 76(2) states that the security may be applied by the Minister.

· Section 76(2)(a) says that the security may be applied by the Minister to compensate a claimant if other conditions and steps specified in the Act are met or taken, and if the Minister is satisfied that the claimant has taken all reasonable measures.

· Section 76(5) states that security is to be returned where the Minister is satisfied that the undertaking has been closed; and the portion to be returned is the portion which, in the Minister’s opinion, will not be applied under section 76(2).

20. To designate a person as a payee in a security instrument, or as a beneficiary of security that is to be held by the Minister, is clearly to confer upon that person rights of administration and application in respect of that security.  Therefore, it follows from point 19 that only one payee (the Minister or federal Crown) is to be named in any security instrument, and that no person other than the Minister is to have any automatic right to draw on or benefit from security funds.

(ii) Certain aspects of the Act’s scheme and language

21. Certain aspects of the statutory scheme and the statutory language should be emphasized.  First, in its arrangements regarding security, the Act does not ignore third parties – i.e. persons other than the federal Crown and the licensee – who find themselves aggrieved by the licensee’s conduct.  Section 76(2)(a) makes provision for claims by third parties. The GN would be entitled to put forward a claim under section 76(2)(a).

22. Secondly, it is important to have an accurate picture of the role played by the Minister in relation to those persons who might find themselves aggrieved by the licensee’s conduct and who might therefore look to the security for satisfaction.

Section 76(2) separates those persons and their claims into two categories: paragraph (b) deals with Her Majesty in right of Canada, where she has acted pursuant to section 87(4) or section 89(1); and paragraph (a) deals with other claims or claimants.  Although the federal Minister may be regarded for other purposes as an aspect of Her Majesty, section 76(2) and other provisions nevertheless make an important operational distinction between the Minister, on the one hand, and Her Majesty as a potential claimant, on the other.  For purposes of security administration and application, the Nunavut Waters Act distinguishes the Minister from all potential claimants, including Her Majesty.

The Act interposes the Minister between those claimants and the security “stockpile”.  It inserts the Minister as a keeper of the safe, a claims-vetter, and a paymaster – a referree, if you will.  And the Act does this, at least in part, because the referreeing role is one which somebody has to perform.  All claimants, including Her Majesty, must go through the Minister before they can receive any portion of the security funds; they do not get their hands on the security unless this is authorized by the referreeing Minister.  And the rights of the Minister to control the security, and to draw upon it or otherwise apply it, are distinct from the rights (if any) of any claimant to receive a pay-out from the security.  The Minister’s rights to control and apply are distinct even from the rights to claim or receive that may arise on the part of Her Majesty.

The Act effects a separation between the claimants and the referreeing Minister.  No potential claimant gets a share of direct control over the administration or disbursement of the security, and thus no single potential claimant gets a preferred status which other potential claimants are denied; all potential claimants have to go through the single referree.  Such is the scheme adopted in the Act.  It would be entirely at odds with this scheme to give one potential claimant, the GN, the ability to share with the Minister in determining to whom, for what, or when payment shall be made; and it would be entirely at odds with the statutory scheme to give one potential claimant, the GN, the ability to make its own direct draws on the security.  Conferring either of these abilities on the GN would give the GN a status which not even Her Majesty has under the Nunavut Waters Act.

23. The shorthand references to joint “payees” under a security instrument may obscure the distinction between Minister and claimants, and may inadvertently conceal the fact that designating the GN (or other potential claimant) as a “payee” would give the GN a novel and inappropriate status.  One must distinguish between two types, or levels, of payment.  The Minister himself may have to exercise his rights as “payee” under a security instrument, and receive “payment” of some or all of the security, in the first instance: that is, he may have to make a draw on the security, prior to paying it over to a claimant.  He may have to do this simply because such a draw is necessary in order to convert the security – i.e. to convert the security from an instrument such as a letter of credit, to actual funds; or otherwise to convert the security from a non-liquid or limited-duration form, to a form that is liquid or that is more enduring. But this sort of first-instance payment is distinct from ultimate payment: that is, payment by the Minister, from the security stockpile, to a claimant.  The Minister (or Crown) is named as a payee or beneficiary so that he may make first-instance draws, in accordance with the aim of having the Minister operate as the referree/paymaster.  In contrast, designating the GN as a payee or beneficiary would give the GN an ability to help itself (whether unilaterally or otherwise) to ultimate payment, and in other respects would give the GN a direct control over security which is inappropriate to its status as potential claimant.

24. A third aspect of the statutory language which deserves attention is certain wording in section 76(1); namely, the stipulation that the applicant or licensee may be required to “furnish and maintain” security with the Minister.

At page 24 of its written intervention, the GN proposes that the security be “held” by the Minister, but that, at the same time, the security instrument be amended to specify that the GN is a beneficiary.

To square such an arrangement with the Nunavut Waters Act would require a reading of section 76(1) which is unreasonably narrow.  Although the simple holding of the security is indeed part of the Minister’s role when security is “furnished and maintained with” him (compare my own reference to “keeper of the safe”, in point 22), that is definitely not all that is entailed by this phrase.  It strains credibility to suggest that the phrase speaks to nothing more than who shall be the holder of the instrument, and to maintain that it is not also saying that the Minister shall be the one with control of the security. Such assertions are particularly difficult to accept when section 76(1) is read together with section 76(2): since the Minister has the power to apply the security, furnishing and maintaining security with him must involve whatever is necessary to place the security in his administrative control and to make things ready for an exercise of his power to apply the security.

25. As stated in point 19, in the Nunavut Waters Act the powers of administration and of application are explicitly conferred upon the Minister and the Minister alone. Consequently, (and this is a fourth point regarding the scheme and wording of the Act,) it would be contrary to the Act to order that the security may be drawn upon or applied only by both the Minister and someone else (such as the GN) acting together – i.e. to order that the Minister cannot access the security or pay out from it unless someone else also authorizes the accessing or paying-out.  To order this would be to fetter the discretion of the Minister in his exercise of the powers which the Act entrusts to him.

Likewise, it would be contrary to the Act to order that the security may be accessed or paid out by someone who is other than the Minister and who is acting alone – i.e. to order that the security may be accessed by someone (such as the GN) who is acting in the absence of authorization by the Minister.  An order of this sort would go beyond a fettering of the Minister’s discretion; it would pre-empt his exercise of discretion altogether, and completely oust the authority which the Act has given to him.



(iii) The only rules for the administration and application of security are

those laid down in the Act.

26. The Board’s only power to require security is the power given by section 76 of the Nunavut Waters Act.  Any security which the Board does require is security that is required pursuant to section 76, and that is governed by section 76.  This means that any security which the Board requires must be administered and applied in accordance with the procedures established by section 76 (and in accordance with any regulations made pursuant to the Act).
As noted, as part of those procedures section 76 clearly contemplates and establishes that the security is to be entirely within the Minister’s control, and thus that there will be only one payee.
27. The Nunavut Waters Act sets out the events or harms for which a third party may be compensated from the security, and it sets out the conditions to be met and the procedures to be followed before the security is used to compensate a third party.  It follows that allowing the GN or another third party to access the security for other purposes, or under other conditions or procedures, would be contrary to the Act.
28. If the Board does not accept the assertions set forth in point 26’s first paragraph, then the Board is taking the position that some source other than section 76 also gives it the power to require security.  And if that is the Board’s position, then there are certain further issues which the Board must cope with.

(a)  What is the other source of authority which empowers the Board to require security?  It is respectfully submitted that the Board would be obliged to identify, with precision, that other source.  As an administrative tribunal, the Board has only those powers expressly given to it by, or necessarily inferrable from, statute or the Agreement.  No power to require security is expressly given by the Agreement, nor am I aware of any power to require security which is expressly given by any currently-operative statutory provision other than section 76 the Nunavut Waters Act.
  That leaves the possibility that some power to require security is necessarily inferrable from the Agreement or from statute; however, given the fact that the Agreement explicitly looks to waters legislation to set out the Board’s powers, and given the fact that section 76 of the Nunavut Waters Act does contain a power to require security, it would be exceedingly problematic to say that some additional power to require security must necessarily be inferred from the Agreement, from the Nunavut Waters Act itself, or from any other federal legislation.

In particular, it would not be reasonable to say that section 70(1) of the Act (general power of the Board to include conditions) gives the Board an extra power to require security, or to set conditions regarding security that are different from those in section 76.  This would be a particularly dubious approach, inasmuch as the section 70(1) power is “[s]ubject to this Act”, and inasmuch as this approach, so far from making the section 70(1) power subject to other dictates of the Act, would effectively overturn section 76.

(b)  If the Board takes the position that some source other than section 76 gives it the power to require security, and if the Board proceeds to require security, then the Board must say what portion of the security is being required pursuant to section 76, and what portion is being required pursuant to the other source.  This has to be done so that we may know what portion is governed by the rules (regarding administration and application) which attach to section 76 security, and what portion is not governed by those rules.

(c)  With respect to the portion of the security that is being required pursuant to section 76, we end up back at the principle that the security must be administered and applied in accordance with the procedures established by section 76 (see point 26’s first paragraph).

With respect to the portion of the security that is being required pursuant to the other source: since it is not being required pursuant to section 76, it is not subject to the procedures established by section 76.  Therefore, in the first instance the situation is one where the licensee has to hand over a bag of money but there are no rules governing the administration of that money.  More alarmingly, there are no rules governing the use (i.e. application) of the money – no rules authorizing anyone to use it, and no rules restricting anyone’s use of it.

So where do we get rules governing the use of this “other” security?  Well, it seems that the Board has to set about creating them.  And this brings us face to face with a couple of points that are of legal significance.

First, there is a rather striking incongruity between the fact that it would be necessary to create rules for the “other” security, and the fact that a set of rules already exists for some security (namely, section 76 security).  This incongruity is a further indication that setting up a second, non-section 76 category of security would be contrary to what was contemplated by the Agreement and by the Nunavut Waters Act.

Secondly, it should be noted that the rules governing section 76 security are set out in legislation.  This makes it quite clear that the establishment of such rules is properly regarded as a legislative function.  The Board is not a legislature.  Performing legislative functions is beyond its jurisdiction.

(iv) The basis for the GN’s request appears to be incompatible with the Act.

29. In some large measure, the GN’s request appears to spring not from its status as a potential claimant for water-related matters, but rather from its desire for financial protection against problems pertaining to land-related activities and structures, and problems pertaining to land-related reclamation.  The GN’s request that it be designated as a payee is only half of the approach which the GN advocates.  The second half is that, in setting the security amount, the Board not confine itself to the costs of water-related reclamation.  Thus, the basic thrust of the GN’s request seems to be that it wants the Board to commit an additional error with respect to the application of security.  If the Board were to adopt the GN’s approach in its entirety, the Board would be authorizing a person other than the Minister not just to draw on the security at its own behest, but also to draw on security for purposes not related to water and thus for purposes not authorized by the Act.

(v) Further considerations

30. It is worthwhile to collect and reiterate some points made earlier about potential claims by third parties, the GN being one such party.

The Nunavut Waters Act does allow the security to be used to compensate third parties.  However, section 76(2) still makes it clear that it is up to the Minister to determine whether the security shall be used for this purpose.  The third party gets no right to help itself to the security, nor does it get to decide together with the Minister whether the security is going to be used for compensation, or how much will be used for compensation.

31. The naming of a payee or beneficiary is a matter of specifying the terms of the security.  Specification of security terms is a function which section 76 assigns to the Minister.

32. The Nunavut Waters Act envisions that the federal Crown may find itself burdened with certain tasks as part of water management in Nunavut: that is, the  tasks dealt with in sections 87(4) and 89(1).  Consequently, insofar as there is a difference between the steps to be taken by Her Majesty to obtain a pay-out under section 76(1)(b), and the steps to be taken by a third party to obtain a pay-out under section 76(1)(a), the difference is understandable.  Furthermore, the difference is one which Parliament has, as a matter of policy, seen fit to sanction.  With respect, it is not the Board’s role to substitute its policy preferences for Parliament’s by erasing this difference.

Deciding the exercise-of-discretion issue:

Even if the Board has the authority to designate a second, joint payee, it should not do so in this case.

33. It is repectfully submitted that, for the reasons which follow, the Board should not designate the GN as a payee, even if it has the authority to do so.

34. The designation of the GN as a payee is not necessary.

(a)  The GN had available to it, and has available to it, other ways of protecting its interests.  The same was true of the GN’s predecessor, the GNWT.

(b)  In particular, the GN, as landlord, could have required security under its leases with the Applicant. Landlords (whether the federal government, other governments, corporations or individuals) can and do put security requirements into leases.  When a landlord is moved to insert a security requirement because of concerns about clean-up liability, the landlord does in fact make an effort to estimate, and manage to estimate, what clean-up liability is specific to the lease.  In other words, the landlord estimates what liability is land-specific.  Indeed, if the landlord gives a series of leases, each lease covering a different aspect of a mining operation, the landlord may well go one step further and estimate what liability is specific to a particular piece of land.

(c)  If the territorial government (whether the GN since 1999, or the GNWT previously) felt that it needed statutory authority to enable it to require security under its leases, and felt that it lacked this authority, it was up to the territorial government to remedy the situation.  The GN has had three years in which to do this.

(d)  Section 76(2)(a) of the Nunavut Waters Act allows for a claim against the security by the GN, in respect of water-related matters.  The GN does not have to be elevated to the status of first-instance payee in order to advance such a claim; nor does it need such status in order to receive a pay-out from the security, if the Minister is satisfied that a pay-out is warranted.

35. The designation of the GN as a payee would entail great impracticality.

(a)  If the Board designates the GN as a payee, thereby taking the security out of the section 76 regime, the Board will be establishing security in respect of which there are no rules regarding administration and application.  As noted in point 28(c), the Board will have to take on the task of creating those rules.

(b)  In the crafting of those rules, numerous matters will have to be considered and addressed.  Can one of the payees draw alone, or must both approve each draw?  For what claims may each payee draw?  How much may each payee draw? How are disagreements between the payees to be resolved? If each payee requires the other’s approval for a draw, then: what notice of a proposed draw must be given? and in what form is approval to be given?  The list of questions could run to a considerable length.

(c)  Sorting out definite and workable answers to these questions will take time.  The Board will need specific input from the two payees.

(d)  The Board might conceivably leave it to the two payees to set the rules.  However, as the Boston Gold experience has shown, one cannot assume that this will be an easy or quick exercise.  Quite the contrary, it would impose considerable inconvenience on the payees, and it is entirely possible that the task would extend over an even longer period than it would if the Board were spearheading it.  There would also be the possibility of irreconcilable disagreement between the payees during the negotiation of rules, and this would necessitate a return to the Board for directions.

(e)  Providing for dual payees raises the administration and application of security to a new level of complexity. Greater complexity involves a greater possibility that something will go wrong.

(f)   If the need to draw on the security ever arises, it may not be possible to draw without significant delay.  One payee may have to give notice to the other and allow time for a response.  Possibly negotiations between the parties will be required – to decide the acceptability of the proposed draw, or the quantum to be drawn, or the precise mechanism for drawing.  In circumstances where speed is of the essence – for example, if a deadline for drawing is approaching – the ability to draw may be negated altogether.

(g)  If the Board does not take all of the security out of the section 76 regime (see points 28(b)), then two different sets of rules for administration and application will be in operation at the same time – one set being applicable to the section 76 portion of the security, and the other set being applicable to the rest.  This state of affairs would involve enormous inconvenience, complexity, potential for confusion, and opportunity for things to go wrong.

36. The designation of the GN as a payee may well entail critical uncertainty.

(a)  There is the possibility of uncertainty regarding the ability to draw, uncertainty as to how much may be drawn, and uncertainty as to how a draw is to be effected.  Any gap or imprecision in the rules governing application will enhance this uncertainty.
(b)  It must be appreciated that uncertainty regarding the ability to draw may also flow from any doubt as to the legality of the dual-payee arrangement.

(c)  The uncertainty may cast doubt on the rights, and on the obligations, of the Minister, the GN, Her Majesty, other potential claimants, and the licensee.  It may also cast doubt on the obligations and rights of the licensee’s financial institution.

(d)  If we find ourselves in a situation where a draw on security has to be made, we definitely do not want to be confronted by any uncertainties that we could have avoided.

37. In other respects, designating the GN as a payee would be inappropriate.

(a)  If the GN or GNWT failed to require security under its leases, or failed to enact legislation authorizing it to require security, that is not the Minister’s doing or concern.  Nor is it the Board’s doing or concern.

(b)  Similarly, it is not the Minister’s – or the Board’s – doing or concern if the GN allowed its leases with the Applicant to expire and failed to renegotiate them.

(c)  If the GN or GNWT has not managed well its responsibilities or opportunities in connection with the Nanisivik operation, that is not a justification for overturning the scheme of the Nunavut Waters Act by installing the GN as a second payee.

(d)  Nor is it a justification for taking a portion of the security, or a portion of the control of the security, away from the Minister and giving it to the GN.

(e)  Nor does it justify saddling DIAND with the administrative headache of a dual-payee arrangement.

(f)   To give the GN access to the water-licence security would be to give it an advantage which other potential claimants lack – an advantage which might well be exercised without regard to the interests of other potential claimants, and indeed to to the detriment of other potential claimants.  There is the possibility of the GN’s winding up with a share of the water-licence security which is disproportionate in one or more respects.  That possibility will be particularly strong if the GN ultimately does take steps to obtain separate security under its leases.
38. As mentioned in point 17, there are relevant and significant differences between the facts in BHP Diamonds, and the circumstances in the present case.

(a)  The GN is not a designated Inuit organization; it is a territorial government.  While the KIA (in BHP Diamonds) had at its disposal only limited powers and functions, the GN possesses a substantial range of powers, with which it can protect its interests.

(b)  In the Nanisivik case, unlike Boston Gold in 2001, the status quo consists of having the federal Crown as sole payee.  It does not consist of a dual-payee arrangement.

	D.
	Omission or insertion of certain conditions regarding security


_________________________________________________________

39. Item B(3) of the 1997 licence should be omitted from the renewed licence.  Neither paragraph of B(3) should be reproduced.

The first paragraph of item B(3) contains these flaws:

(a)  It lays down rules as to what the security may be used for, and as to when it may be used.  These and other aspects of the application of security are governed exclusively by section 76 of the Nunavut Waters Act; therefore, it is respectfully submitted that it is inappropriate for a water licence to lay down rules dealing with these matters.  In addition, certain of the paragraph’s rules regarding “for what” and “when” are at odds with the rules contained in the Act.  (There is also some lack of clarity in certain of the paragraph’s particulars: for example, in its reference to the application of security for the provision of a final A&R plan.)

(b)  The first paragraph refers to the issuance of a direction.  This is one instance of the paragraph’s laying down rules as to when the security may be used, and laying down rules which are in some measure inconsistent with those in the Act: among other things, the reference to directions makes the issuance of a direction a condition precedent for the use of security, while a direction is not always required under the Act.  The paragraph contemplates the issuance of a direction by the Board, but the issuance of directions, together with other elements of enforcement, is not a responsibility of the Board.  (Neither the Act nor the Agreement gives the Board any enforcement powers, and the Board cannot give such powers to itself.)  The paragraph may also contemplate that an application of the water-licence security might result from the issuance of a direction by an official other than an inspector under the Nunavut Waters Act (or, formerly, the NWT Waters Act), but an application of the security in that circumstance would be improper.

(c)  The paragraph indicates that other issuers of directions must impose requirements which are at least as stringent as the Board’s, or in any event the paragraph indicates that the other issuers’ directions cannot result in a use of security if the other issuers’ requirements are not at least equally stringent.  Insofar as an inspector under the Nunavut Waters Act is concerned, this seems to be a fettering of the official’s discretion: the inspector is obliged to comply with the stipulations contained in the Act, and not with contrary or additional criteria.

In the second paragraph, item B(3) says that security is to be maintained (i.e. shall not be returned) until the Board is satisfied.  Once again, pre-return satisfaction is an aspect of the administration of security which is governed exclusively by section 76.  Section 76(5) places the determination in the Minister’s hands.  Section 76(5) also describes differently what it is that the Minister must be satisfied of.

40. Item B(4) of the 1997 licence should also be omitted from the renewed licence.

A reclamation trust fund is a form of security (and a form that is not listed in section 12(3) of the Regulations).  The form in which security is to be provided is a matter to be determined between the licensee and the Minister.  Likewise, the precise terms of a security instrument are to be sorted out by the licensee and the Minister.  Form and terms are not matters within the Board’s mandate.

41. When giving the deadlines for the posting of security, the Board may wish to designate specific calendar dates as the deadlines.

	E.
	Regarding the need for ministerial approval


__________________________________________

42. In the current proceedings, the question of whether a licence issued by the Board requires ministerial approval is not directly relevant.  The question of what the Minister may or may not do with an issued licence will arise only after the Board has completed its task.  The Board is really not called upon to take a position regarding this matter.

43. However, the question of ministerial approval is present in the background.  Like the Board, like other parties, and like the public, DIAND wishes the licence renewal to come into force with the minimum of delay, and wants there to be no doubt about the validity or enforceability of the licence and its conditions.  To achieve this, all preconditions for validity must be met.  DIAND’s view is that ministerial approval of the Nanisivik licence renewal is indeed such a precondition – by virtue of section 56(1) of the Nunavut Waters Act – and therefore DIAND respectfully requests that the Board issue a renewal which the Minister will be able to approve without hesitation.

44. DIAND acknowledges that the Board has taken a different view on the question of whether approval is required.  And DIAND does not here seek to change the Board’s mind on that point.  Instead, DIAND submits that, for the time being, and particularly in light of the urgencies of the present case, the appropriate operating assumption is that the approval requirement in section 56 is valid and effective.  This assumption is appropriate because the need for ministerial approval is, at the very least, arguable, with the consequence that an absence of approval will cast doubt on the licence’s validity, will leave the licensee uncertain as to its entitlements and obligations, will be an impediment to enforcement, and may lead to complications if any attempt is made to draw upon security.  The difficulty will only be more acute if the Federal Court makes a determination which upholds the approval requirement.

It should also be noted that the Nunavut Waters Act, including section 56(1), is validly enacted legislation.  Section 56(1) has not been overturned by any court (The same is true of section 14(4) of the NWT Waters Act); and it is part of the Board’s governing statute, which is a statute contemplated by Section 10.1.1 of the Agreement.  Therefore, a presumption of validity applies to section 56(1).

	F.
	Comments on other statements in the GN’s written intervention


___________________________________________________________

(The page and paragraph citations refer to the GN’s written intervention.)

	45. 
	p. 24, para. 2
	In response to this citation of BHP Diamonds by the GN, I would respectfully refer the Board to points 1-6 above.  (I would also rely on what was said in points 14-18, about the non-binding nature of the BHP Diamonds decision, and about the obligation and desirability of considering issues afresh.)



	46. 
	p. 24, last para. (which continues onto p. 25)
	The parallel which the GN attempts to draw between sections 76(2) and 56(1) is really not a parallel at all.

In the case of section 76, unlike the case of section 56(1), we are not talking about the compatibility of (i) requiring that the Minister “ultimately” approve licence content, and (ii) having the Board make a preceding decision on licence content.  The fact that the Board might make a decision designating a second payee, and that there would still be “a place” for the Minister’s determination as to whether to approve the Board’s decision, is rather beside the point.  Where the designation of a second payee is concerned, the substantive issue is not whether the Minister will approve the licence condition which sets out the designation; instead, the substantive issues are whether the designation is in compliance with section 76, and, if it is in compliance, then whether the designation is appropriate.  The key incompatibility is not between two tiers of decision as to licence content; it is between section 76’s assignment of a role to the Minister, and the Board’s giving of that role (or a portion of it) to someone else.  Unlike section 56(1), section 76 does not assign to the Minister the task of vetting a decision, but instead assigns to him a set of operational responsibilities – ones which do not lend themselves at all to a sharing between two authorities.



	47. 
	page 25,

para. 2 (including numbered points)
	· DIAND would caution the Board against making or endorsing any general, theoretical pronouncements, and therefore against endorsing the GN’s five points.  The Board is not in the business of making rulings about the law in the abstract, or rulings which lack a concrete and necessary relationship to some issue that the Board must decide.  The Board is not a superior court, with the power to issue declarations.  Furthermore, the broad statements offered by the GN cannot be adequately examined in these proceedings.

· Regarding the GN’s point (i): It must be remembered that not all activities or structures at a site may reasonably be regarded as affecting water (or as having the potential to affect water).  If they cannot reasonably be regarded as affecting water, they are outside the Board’s sphere.

· Regarding the GN’s point (iii): It is not correct to say that this is the sole purpose for which the security is held.



	48. 
	page 25,

last para. (continuing onto p. 26 and including several bullets)


	DIAND is interested in knowing of any concerns or thoughts which the GN or others may have about the form or terms of Nanisivik’s security.

However, the points raised by the GN here do go to form and terms, and, as such, deal with matters that do not have to be decided in these proceedings.  They are matters within the Minister’s mandate.



	49. 
	page 26, third-to-last

para.
	DIAND reiterates that the form of the security and the terms of the security are matters to be determined between the licensee and the Minister.  DIAND respectfully draws the Board’s attention to points 7 and 8 above.



	50. 
	page 26, second-to-last para.
	The Nunavut Waters Act contains rules governing the purposes for which security may be applied, and when security may be applied.  The terms of the security instrument must be consistent with those rules.

Including clear (and reasonable) obligations in the A&R plan, and tying those obligations to the licence, will facilitate enforcement.



	51. 
	page 26,

last para.
	DIAND’s position is that the quantum of security should be calculated by reference to the water-related reclamation elements only.  The starting-point for the calculation should be the full cost of reclaiming those elements, at rates that would be charged by third-party contractors.  In the case of an older mine, adjustments may be made on the basis of a case-specific assessment, and in accordance with section 12 of the Regulations.



	52. 
	page 27,

para. 1
	In this paragraph of the GN’s written intervention, there appears to be an implicit recognition that it is indeed feasible to distinguish water-related elements of reclamation from land-related elements.  The paragraph refers to the possibility that “recognition of GN as a beneficiary under the security is a new development that should impact on its amount.”  (DIAND, of course, is opposed to any designation of the GN as a beneficiary, but that is not the issue here.)  The quoted passage seems to allude to a factoring-in of the land-related reclamation in which the GN is interested; and it seems to anticipate that this factoring-in of land interests will lead to an increase in security.  However, the flip side of this is that, in calculating a security amount, it is indeed possible to identify those reclamation elements and costs which are land-related, to omit the land-related costs from consideration, and to come up with a lower figure as a result.


	G.
	Should Breakwater be named as licensee,

either jointly with CanZinco or in lieu of CanZinco?


_________________________________________________

53. The issue of whether Breakwater should be named as a licensee arises from the possibility that Breakwater may be exercising a substantial measure of effective control in respect of the Nanisivik minesite.  It may therefore be appropriate that the obligations (and rights) of a licensee be clearly and forthrightly attached to Breakwater.
54. There is more than one theory which might underpin the naming of Breakwater as a licensee.  One possibility is a “piercing (or lifting) of the corporate veil”: this would involve regarding CanZinco’s legal status as a distinct corporate entity as not being in accordance with the real relationship between CanZinco and Breakwater.  Another possibility is that CanZinco should properly be regarded as an agent of Breakwater.
55. As mentioned during July’s proceedings in Arctic Bay, DIAND wishes to reserve more extensive comment on the issue of naming Breakwater until after receipt of the further information which Mr. Heath is to provide, and thus until the second round of written submissions.
56. If Breakwater is to be named as a licensee, then it may be desirable formally to assign the licence from CanZinco to Breakwater, or from CanZinco (alone) to Breakwater and CanZinco jointly, in order to provide for continuity of licensee obligations.

57. If CanZinco remains a licensee (whether alone or jointly with Breakwater), it may be desirable to alter the specific designation of CanZinco as licensee (and at the same time to make it clear that this is the same entity that was previously named as licensee).  Currently, the licensee is identified as

“Nanisivik Mine, a division of CanZinco Ltd.”

(according to the Board’s letter of February 20, 2001, approving assignment of the licence).  The best designation might be simply

“CanZinco Ltd.”

Another possibility would be

“CanZinco Ltd., a wholly-owned subsidiary of Breakwater Resources Ltd.”

A third option would be

“CanZinco Ltd. (Nanisivik Mine division)”. 

In each case, the primary purpose of the change would be to make it absolutely clear that the obligations attach to CanZinco as a whole, and not just to CanZinco’s Nanisivik Mine division.

*****

All of this is respectfully submitted.

Thank you for your consideration.

Yours very truly

   “Lee F. Webber”

Lee F. Webber

Legal Counsel to DIAND

Encl: 1 (accompanying the faxed copy of these submissions)

	cc.:
	P. Smith, DIAND

W. Tilleman, Counsel to the Board

D. Searle, Counsel to the Applicant

S. Hardy, Counsel to the Government of Nunavut


�	There is a minor imperfection in the wording of section 76(1)’s English version.  It contains the adjectival clause, “that is satisfactory to the Minister”, and the clause’s singular verb “is” does not fit well with the plural nouns “terms” and “conditions”.  However, it would be difficult to read the English version as not intending that these nouns be modified by the adjectival clause.  All room for doubt disappears on a reading of the French version: “dont la nature, les conditions, la forme et le montant sont … jugés acceptables par ce dernier.”





�	“Public Hearing Submission to the Nunavut Water Board on the Application by CanZinco Ltd. for a Water License, and for Approval of Their Closure and Reclamation Plan”, Government of Nunavut, July, 2002, at page 24.





�	Macaulay, Robert W., and James L.H. Sprague, Practice and Procedure Before Administrative Tribunals (Carswell, 2001), vol. 1, section 6.3 at page 6-6.





�	Macaulay: section 6.2 at page 6-6; section 6.3 at pages 6-6 to 6-8.





�	Macaulay, section 6.3 at page 6-7.





�	This was a licence-renewal proceeding.  It resulted in the decision referred to as Boston License Renewal 2001 (dated October 5, 2001), including water licence NWB1BOS0106.





�	In her presentation during the proceedings in Arctic Bay in July, Ms. Hardy for the GN outlined an argument based on the Northern Inland Waters Act (R.S.C. 1985, c. N-25; repealed by S.C. 1992, c. 40, s. 52) and on the Agreement’s references to that Act.  It is my intention to respond to that argument once I have been provided with the full version of it – i.e. in the next round of submissions.
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