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August 19, 2002

	William A. Tilleman Professional Corporation

33228 Springbank Road

Box 125, Site 17, RR2

Calgary, Alberta

T2P 2G5

Attention: Mr. William A. Tilleman

 Barrister & Solicitor
	
	BY FAX to: 403-297-4152
and

BY E-mail to:

tilleman@naturelaw.com




Dear Mr. Tilleman:

	Re:
	Application for renewal of water licence for Nanisivik minesite

(Nunavut Water Board file NWB1NAN9702);


	And re:
	Request regarding business cards and associated information


_______________________________________________________________
This is further to my request that certain business cards, along with information as to when they were provided, be entered as evidence.

Following my letter to you dated August 13, Mr. Searle provided to me a copy of the Memorandum dated August 15 (15/08/02) from Bill Heath, regarding “Business cards – CanZinco vs. Breakwater”.  I note from Mr. Searle’s covering E-mail that the memorandum was also sent to the Board’s Executive Director, Mr. di Pizzo.

It is DIAND’s position that Mr. Heath’s memorandum by no means closes the issue of whether the cards and associated information should be entered as evidence.

The Applicant has not identified any valid basis for an objection to the entering of the cards and information.  No such basis emerges from the memorandum, and none was identified in the Applicant’s previous correspondence.

Rather than asserting some argument which might go to the entering (admissibility) of evidence – and, in particular, rather than questioning the relevance of the cards and information – Mr. Heath’s memorandum proceeds to give the Applicant’s views as to what or how much the Board should, or should not, make of the business cards’ content.  (There is little if any comment on the combination of the cards with the circumstances in which they were provided.)

DIAND is not averse to the Applicant's being given an opportunity to provide its preferred interpretation of the business cards and of their use.  However, it is illogical and inappropriate to provide an interpretation of material before the material has been entered in evidence.  More critically, it is illogical and inconsistent to assert that certain material should not be entered, and at the same time provide an interpretation of the not-yet-entered material, thereby treating it as entered evidence.

Furthermore, while the Applicant should indeed have an opportunity to provide its preferred interpretation, DIAND and other interested parties should also have the opportunity to review the cards and information, and to provide the interpretations which they consider to be warranted.  The final call should be the Board’s: instead of being denied the material and instead of being told pre-emptively that the material does not have those meanings which the Applicant dislikes, the Board should be free to weigh for itself the material and the various interpretations that are offered.  The Board may then make its own determination as to the significance of the cards and their use.

DIAND submits that the material in question – the cards, and information as to when  they were provided to Board staff – are clearly relevant.  One of the issues before the Board in the Nanisivik proceedings is the nature of the relationship between Breakwater and CanZinco, and whether the two entities should be regarded as separate or distinct.  Clearly, the cards and information speak to this issue.  Here I repeat a point made in my letter of August 13: namely, that what is of interest is not only the content of the cards or even the fact that the cards exist, but also the combination of the cards and the circumstances in which they were provided.

As mentioned, by proceeding to give its interpretation of the material in question, the Applicant has acted in a manner which is inconsistent with an objection to the entering of the material.  Also as mentioned, the Applicant has failed to identify any valid basis for such an objection. Accordingly, DIAND submits that the Applicant has effectively abandoned or waived its objection, or has entirely undermined the objection, or has simply failed to make out a sustainable case for the objection.
DIAND asks that the cards be entered in evidence, together with information as to when they were provided to Board staff.  Since DIAND or others may wish to consider this material in preparing their second-round submissions, DIAND asks that the Board rule on this matter as quickly as possible.

Thank you for your consideration.

Yours very truly

   “Lee F. Webber”

Lee F. Webber

Legal Counsel to DIAND

	cc.:
	D. Searle, Counsel to the Applicant

S. Hardy, Counsel to the Government of Nunavut

P. di Pizzo, Executive Director, Nunavut Water Board

P. Smith, DIAND
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