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[Cdmmr oF Avrraz (Sellers, Devlin sud Dinclwerts, L3J.), June 20, 30, July

3,4,5, 86,7, 10, 28, 1961.]

Trafflo—Licence—Public carriars’ lieer.ne—-—Trmapoﬂ Tnbunal’a appellate

jurisdiction—Olyection—Whether tri
. Previous decisions not (o inhidit trib
'On appeal from & decision on an ap
. lioenco the appellate tribunal is nos co:
- ohjoetor, but may review the exercise of
spplication (sve p. 503, lettar I, and p

10 {0 obs
examining the merits of sach cass.
tion for a carrier’s gooda vehicle
to the objection proferrad by an.
discrotion of the tribunal on tha
1, letter G, poet; but of. p. 508,

i Jatters G and H, p. 517, lottar B, and pJ520, letter A, post).

1 Although the Transport Tribunsl mag
. and deairably disclose and establish pri
! tribunal, like any other tribunal charged

of Ftint 0.C., Ex p. Barreit ([1957] 1 All §

Road Traﬂ'w—lnmw—f’ubhc carriers’ lice]
pany's applicati Underiaking &o ca
owtward joumeya—Ummmnc ompeits
pony already having C licence—Cos
Whether selationship between subsgidia
considered.

- H. Ltd., who were large manufactures

v " vehicles owned by and licensed to its W
H. Ltd. proposed to transfer their C lig
" application by M. Ltd. for a variation g
“"to use t der, in addition 1o their

" under, the vehicles proposed to be trax
offered to undertake not to epply for add
tools, if their application wers granted,
“transferred only, on outward journeys, fo
“thus leaving them fres to act ss publio
The licensing authority dismissed M. Ltd}'
" Transport Tribunal granted it. On appes)

Held: the varintion of the A Hoence
fdlowmg Yopsos—

(1) the type of licence truly ap
tions could be attached to such & li

Zoww ((1956), 30 Traf. Cas, 217)

by reasoned judgments properly
@ples on which it proceeds, yet the
by statute with the exercise of 6

. at p. 122} adoptad.

;-4 PRy 1)

y com-
! only parent oompany's goods on
jon for redurn logds—Parent com-
duional B licence appropriate—
y and parent company could bs

5 of furniture, cerried their goods
and on long hauls in A licence
bolly owned snbsidiery, M. Ltd.
pnoe vohicles to M. Ltd. On an
f their A lceuce to enabls them
wrn, vehicles alrsady used there-
to themn by H. Ltd., H. Ltd.
lonal C licences and M. Ltd. under-
b use the vehicles proposed to be
F the carrisge of H. Ltd.’s goods,
parriews only on roturn journeys.
' application, but on sppeal the
to the Couxt of Appeal, i
ould have been rafused far the

was & B licence, gines condi-
5, whersas conditions ¢ould not ’

% “(save far one particular -type of conditioh mentioned in 8. 174 (2) of the

' Ropd Traffic Act, 1960) be attached to gn A licence, and the appropriate =
:nnd;tnon in the present case could be précisely formulated; moreover, on

B liconneas, es well aa A Licensees,

.. could be heard, and the question of condifions a8 to retum londs which did
sfford opportunity for uneconomio compgition with public heuliers would
- be open; aocordingly, either the applica rmq should have heen dismissed
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*.or & conditional B licance might have been offered {see p. 602, letter I,:
- p- 603, letter F, p. 509, lettor E, and p. 513, lotter A, post), ’
(i) in considering the application of M, Ltd. the relationship between

M. Ltd, and H. Ltd. was material and had the consequence in the present
w0880 (wherp M. Ltd. was & wholly owned trensport subsidiary of H. Ltd.) 3
! that M. Ltd."s epplivation should reesive no better treatment thsn anj
! -, Bpplivation by H. Lid. would havé received (spe P- 513, lettor A and p. 503,
+ leiter' G, post); and (per DiwomwrRrs, L.J.) it was egainst the polioy of JiHE

Hho Rosd Traffic Act, 1860, that o C licenve holder should be able, by forming

& subsidiary compeny and trensferring vehicles ta it, to compete with

publio carriers holding A licences (see p. 518, letters I and E, end cf.

p- 603, letter G, post). T B v
" . Appeel allowed. ' S !

Hoad Traffle — Licence -— Public carriers’ liconce — Application — Contract 4 J:R‘_.dqs
liconce existing—Froposed substitution of A li Crwomer of goods carvied :
oot T ~h, R

> 2 Salomo
g5 i
n: Stepner

[ P

under coniract supporting pplican Questi
#n hix best inforests drvelevant 1o the grant of application.
A. Ltd., who were oarriors, held & contraoct A licence authorising the use
of their vehicles for the exclusive purpose of fulfilling & contract to carry
G. Ltd.’s g . A. Xtd. now applied for an uorestricted A lceneo so es 2 3 Unit €
to enable to earry other goods om return journeys. A. Ltd, Proposed,
to work other cerriors, some of whom would carry G. Ltd.s poods
on those ather carriers’ return journeys, to provide a scheduled servica. ¢ Appea
G. Ltd. supported A. Ltd.’s applioation and proposed to renouncs their B These -
existing cogtract with A. Ltd. and enter into the proposed new arrango. from deci
ment but Lho licensing authority refused the appliestion principally on the ] decisions
ground thagthe thought that the existing contract was more in the intercsts . appeals v
of G. Ltd. than the proposed mew srrangement and on appeal the Trans. delivered
port Tri held that en A liconee ought to be granted, and referred Inthe!
back to the|licensing autharity the question of quantum of vehicles. p§ g oppealed
Held: this pround wes irrelevant, for G. Lid. must be aceepted as the ! appeal of
best judges of their own, interasts (see p. 505, letter BB, p. 514, letter E, and 3 Authority
p- 621, ir G, post); in the circumstances the cowrt would not interfore their app!
with the Trpnsport Tribunal's decision. & one vehic
" Appeal digmiseed. : rooole | The fic
[ Editorial|Note. Tn regard t5 decivions of the Transpert Tribunal as pro- E.8. ¥
cedents, it shquld be noted that by statute the tribunal have pewer to review gL Mavuric
their decisions; ses Transport Act, 1847, Sch. 10, para. 4. For a coneiderstion ;- In the
of the appeligte jurisdiction from the Tranzport Tribunal, although not in @8 objectors
relstion, to gogds vehiole Yicensing but in relation to & railway charges schemg, . allowing 1
see British Trgnsport Uomenission v, London Coundy Council ([1953] 1 All ER. of the Lic
801). A 1860, refc
As to the di tion of the L ing hority, see 33 HALSBURY'S Laws - - vehicles o
{3rd Edn.) 763-764, paras. 1275, 1276; es to the disaretion of the Transport = . The fac
Tribunel on appeals from ths licensing authority, and g to appeals therefrom . E 8 F
to the Court gf Appeal, see ibid., 768, pare. 1318, text end notes {i)-(1); and =4 . O.R.E
for cases on these subjects, sec respectively 8 Diasst (Repl) 262-281, 1683. s )
1807 and 298-301, 1922.1951. AW T Jaly 28
As to the doptrine of stare decisis in special courts or tribunals, see 22 Hars. :
sUEY's Laws (3rd Edn.) 805, para. 1693. ’ - SEL
. For the Roafl Traffic Act, 1980, 5. 164, 8. 166, =. 108, s, 173, s. 174, 5. 175, 6ag Mex
40 Harsuury'y Sarvres (2nd Edn.) 868, 866, 857, 861, 866.] X * 7 his is

- Cases referred fo: ) 2 : = i ;. to this co
Allison™y T t " (Contractors), Lud, v. British Transport Commission, 1’ covering .
(1956], 30 Traf. Cas. 238. - - . i £ appeal.

7
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02, letter T, <

hip botween ’ {Repl.) 281, 1810.

. the present - British Transport Qommission V4
of H. Ltd.) - Oattsll v. British Trarspert Com:
at than an . Daimler Co., Ltd. v. Qontinental
and p. 503, 3 2 A.C. 307; 86 LJ.E.B.
he polioy of 2 - 315.

+ by forming ! Bdwards v. Bairstow, [10565] 3
mpete with ! 410; 28 Digest (Repl.) 3
E, and of. 1; King v. Britisk Transport C:

R. v. County Licensing (Stage
[185T] 1 AL E.R. 112; [16

: 90; 3rd Digest Supp.
R‘dﬁ'mn.mart L. v, British T4
v. Sal & Ca., Sal
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Barrat & Co., Lid. v. London, Midland & Seottish, London & North Eqstern &
Great Western Ry. Cos.. (1036), 24 Ry. & Can. Tr. Cus, 127; Sngast

Bristow, (1955}, 30 Traf, Coa. 217

isaion, (1968), 31 Traf. Cas. 179. o
& Rubber Co. (Gt. Britain), Ltd., [1916]
1333; 114 L.T. 1049; 2 Digest (RepL) 218,

E-R. 48; [1958) A.C. 14; [19556] 3 W.L.R.
7, 1753.

ion. (No. 2), {1857), 31 Traf. Cas. 77.
) Committes of Flint O.C., Ex p. Borret,
711 Q.B. 350; 121 J.P, 80; [1957] 2 W.L.R.

wnaport Jommission, (1967), 31 Traf. Caa. 50.

L.J.Ch. 86; 76 L.T. 426
Stepney B.C. v. Joffo, Stepney B.¢
1 All ER. 256; [1848] 1
28 Digest (Repl.) 483, 16
Unit Construction Co., Lid. v.
351; [19569] 3 W.L.R. 10:

Appeals,
These wero two appeals by objdg

w arrange E§E fror.n'decisions of‘l.he ’:l‘ra.nsport T}
&lly on the decigiona of the licensing suchority]
76 jnterests incals were heard consecutivoly,

the Trans- delivered together.

ud referred In the first appesl British Transpy
clea. F 3 p appealed against the decision of thy
sted es the 2 apperl of Merchandise Traneport,

ster E, and Authority for tho Metropalitan Try

it interfere their applieation for a variation of 4

. one vehicles and forty-sight vehic
Tho facta are stated in the Judgm

c @ E.S.Fay, Q0. and D. L. MoDq
b‘mumm . Mauries Lyell, Q.C., and 0. R.

In the gecond appeal British Tre

- allowing the appeal of Arnold Trar,
'of the Licensing Authority for the

+ The facts are stated in the judgm

_E. 8. Fay, Q.0., and J. R. Q. 84
" J. R. Beddingion for the spplican

July 28. The following judgment
SELLERS, LuJ.:

{i)-M); and
2-28]1, I653-

oo 22 Hars.
1 have prep

&, & 176, sen

" +yehicles of & total unladen weight of

& Co. v. Salomen, [1897] A.C. 22; 68
9 Digest (Repl.) 30, 1.

. v. Diomend, Stepney B.0. v. White, [1949]
B. 689; [1949] L.J.R. 6681; 118 J.P, 124;
. .
[1950] 3 All E.R. 831; [1880] A.C.
i drd Digost Supp.

ctors to applications for carrier’s A licences
bunal sllowing appenls by applicants sgeinst
refusing their applications for licences. The
but the judgments were rcserved snd then

pri Commission, and sixty-two other objectors
p tribunal dated Jan. 13, 1961, allowing the
Ltd. sgainst the decision of the Licensing
wffic Area given on Juns 17, 1960, refusing
heir A licence N2260724 by adding seventy-
o5 suthorised to be hired without drivers.
tent of SEriErs, L.J.

mnell for the objectars.

ington for the applicants.

anaport Commisgion and twenty-thres other
rision of the tribunal dated Jan. 13, 1961,
iaport (Rochester), Litd. against the decision
outh Eastorn Traffic Area given on July 13,
s public A carrier’s licences in respect of forty
225} tons, :

jeat of Sercees, L.J,
rmael-Gibbon for the objectars.
L.

“- Qur. odv, Wu.

s wers read,

ared two peparate judgments.. s :

b Mrropanpas Tranarort, Lap. v,

TJommission,
appeal.

H
; Thizi.uﬂ:.aﬁ:stguodsvnhidolic! i
' to this court and quito properly th
c-.ovunng matters incidental to, as ¥

TRANEPOET COMMISSION AND OTHERS. |
appeal fram the Transport Tribunal
o t has travelled over & wido arcs
rell as those more directly involved in, the




2002-Aug-24

10:24

From-Justice Canada

498

tion of the
" Railway a
_of fact but
inconsisten
. the queetiq
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- Coumnl,fcrthonppellamn}" tore commenged hig

It was conceded by counsel on -

statutes, inlpartioular’ the Road and Rail Traffic Act, 1833, the Transport Acts,

1947 and 195;
the Road

appeal, in
Part 4 of

roaed. Byu.

vehizle for ¢}

3, and much of the &rgument hes been in relation therato; but
o Act, 1960, consolidated, with correct; b

buginess earried on by hia with some exceeptions not here
of jera’ Ji and gols authorised thoreby are get
in thres classea: A public carrier’s licences; B limited carrier’s

private carvier’s licaucss; and g, 168 stipulates conditions whioh

apply or ma)

umstences stated, some of which call for

considoration{in the present cass.

alt to summarise the differences in the classes without being aa

its nume the
Jiconces undef
goods for the

1, 3

of tho Act. The public earricr’s lice

not cnr;iage £
of the Licence]
B Lcence may

for hire and rpwerd subject to conditions. The C licance does not Permit the - ?

holder to uge
in an emergeq]
licensing anthg
applicant: a,
the traffic whij
lIoads not owny
B

except goods carried, incidentally to his hzulage business, The i
be used for two alternative purposes, either private carriage or

his vehicle for any but his own geods unless specially authoriged z
cy and en application for g C K be refused by the H'
rity if there s no objection to the character and conduct of the )

i i wmske inroads on -

sd by the holder questi itian arises. Undr °

and gives rige a
mhmdlsumho,r,
- licemwe, subject

msy arise, but as ¥ raad the Agt it is subject to control

‘by & person sggrieved: s 176 (1) and (2). .
Before considering the Proeedare governing the granting of oarriers’ lioences
it is convenieny to turn to the fnctn which brought the applicanta to require

(1) The statutyry ronte is traced in 31 Furanury’s Laws (3ed Edn.) 828, para. 1345, -
) .

R

Y
L4

jo-respondent [the applicdnts for variation of their carriers’ A licencs] ' 7
sebion governs thia appeal and it becomes UNNE0EERAry $0 sey out the
Btutoly ronte which the section (1) hes taken. .
¢ which have been cited have boen in relation to earfier relovant

AL
Leby
sight
1867
Dorr
by tt
Theg
on A
no c
sppli
estim
cent.
othar
the t]
journ,
worls,
licene.
Barag.
“t 4
single

ecanor
ebly is
cortaix

e
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id spply for additional A liconoes. Harris Lebus, Ltd. are large menufacturers
8! of furniture with premises at Tottenham for the manufacture of cabinet furniture
sod ot Roading for upholstered furnitura. [ read from the detailed findings

of the livensing euthority:
! *3; From 1928 until 1949 Harris Lebus,

Litd. used public:hauliem, but

sfter nationalisation they found the servicds of British Road Services not

altogether satiafactory and went i for Q
themselves. They continuved, to use British

hirmg, supplying the drivers
Raoad Servicea to some extent

i . but as business expended they started to Fmi!d up their C licanged flest.
After denationalisation they formed M$andjm Transport, Ltd., the

spplicauts, in 1966 82 a separate road haul

company to tender for British

Road Services’ unite and they were granted thirteen special A liconces for

nmoteon vehicles and thres trailers which w

A licences. The applicants are a wholly

Lebus and many of the directors are cammeon
cight shares are held by Harris Lebus, Lid

511 1957 the applicants acquired C. E. Dormer (]
Dormeor (Islington), Lid. Nmety-eight ehg
by the spplicants and twe by Mr, Chidwick,

* These acquisitions brought the applicants to
on A licenoe and two on B licence. The twj
no customers of their own, as their flesta ha
applicanty’ fleat. Mr. Forrest, tho t ;:

If!
hﬂ(.L

re later converted to ordinary
owned subsidiery of Harris
to the twa companies. Ninety-
and two by Mr, A. Lebas. In
yton), 14d., end in 1958 C. B.
oy of each company are held
mecretery of Harris Lebus, Ltd.
thirty-eight additional vohicles
b Dormer companies have now
ve bocn amalgamated with the

estimaten that of the total carryings of bhy
cent. is for Harris Lebus and that 95§ per cen
other pustomers representa return loads. T
the threo haulpge companies work entivelyy
journeys. The A Licensed vehicles are sawd {
work, the local work being done mainly b
licence and C hiring. The vehicles of gll

t gor of the apph

combined fleet: sixty-one per
t. of the 39 pur cent. carried for
us to all intents and purposes
for Harris Lebus on outward
o be used muinly on long haul
y Harris Lebus vehicles on C
jour companies are said to be

P garaged at one place.

“4: The principal objeet of tha applications ia stated to be to farm a
single integrated fleet of A licenssd vohicles primarily to serve the extensive
transport; needs of ¥arris Lebus, Ltd. Xt is plaimed that there wonld then
be simplification of record keeping, ability to fnterchangoe drivers and general

. economy on overheads. It is not denied that there would bo & cansider-

G ubly ineressed opportunity to cerry return lgads and that thera might be a

. certain amount of abatraction from existmg hauliers.”

The epplication by the applicants, dated Fpb. 5, 1880, to the Metropolitan
" Lioensing Authority wes for a variation of an 4 licence so gs to permit them to
it mee in addition to the vebicles then authorised|thereunder (a) 112 Luton {furni-
ture) vans and seven articulated units (tractors and trailsrs) and (b) seven Luton
vems ‘' to be acquired *'. At the date of the spplication, all the vehicles {othor
 than, the geven vans ‘' to bhe acquired ') werd the subjeot of a C liccnea held
& by Hexris Lebus, Ltd., and were m regular oam-at.iun. In these circumstmures
. 'what wos sought to be achieved wos not igappropristoly referred to as a
- “pwitoh "' from the mannfacturers to their suliadiary and controlled company,

- the applicants. It was & “ switch " on a conajderable scale, . .
.+ The licensing authority refused the application and his conolusion acd findings

- are stated in tho decigion of June 17, 1960, as fdilows: )

“ As in deciding this application I have §fo have regard to the public
interest, I do not think it would be right tp ignore the obvious implica:
tions of & grant. It may be that there afe not many Jarge C licensed
operators who by the smmple device of esteblishing a transport subsidiary

- would be able profitably to switeh to A liognee activities; but obviously
there are some and there is substance in thy fears of soma ohjectora that




