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er- A°§ A  Althongh counsel for the objectors maintained his ergument to the contrary,
wml I think that the licensing suthority was not entitled to refuss the respondentsy .
388 a licence, as he did, becanse he thought that the existing eontract for peven
on years which did not expirn until June, 1865 (bub which of courte could be

renounced by agreement) was more in the interest of Gyproe than the propagad

new arrangement. Gyproo supported the applicetion and T think that they
"8 B B must be accepted as the best judges of their own interest. Both the contracting
parties are free and friendly and ave entitled to Jook after themselves. Tn this
. matter Y entirely agreo with the Transport Tribunal. T think it wes irrelevant,
Ir. In any esse I am inclmed to think that advantages would scorue to both, for
n- there ia 4 basis of economy in running whigh, while not parhaps producing o
ite reduction in rates, might woll prevent imcreages or roduce their extent. Clause 6
86 G § (0 of the contract pravides for the tates to be ngreed from time to time, It may
ad be that ths licensing authority adopted this epurse thinking it was an acceptable
he ground, not covered by adverse muthority, \for refosing the licence which he
ed thought ought not in all the circumstancey to be granted. The Transport
; Tribunal's hand was perhaps felt ta bo pressing too hardly on him and I hope
in our two decisions will, in fature, tend to lighten the pressure and give recogni-
s, D | D tion to the scope which tha statutory power pf * full disgretion ™ establishes.
he Tho objectors in this case did not call any |evidones but it woulkt uppoar pro-
th bable by infvrence that the scheme envissged would mean some shsteaction of
oo traffic from the railwuys or othor public earriess. This was o nettor for secandary
g cangideration. It iy difficult to say that the Transport Tribunal guve any regard,
» secondarily, 1o the intercsts of persons provifing facilities [or transport which,
16 B [ B having regard to the contemplated trading, would include those who are

interested in carrying what would be the applicant’s retwrn traffic, The Trang-
port Tribunal expressed their views thus:

=
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“ Onee it is accepted that the epplie and Gyproc were as free to
agree to ‘unmake ' their contract as they were to make it, the case, as
7 | indeed the licensing authority perceived,| presented no diffioulty. The

P ovidence entitled the applicants to say ' We sre asking for a licence to

cnable us to earry for Gyproe as public hayliers. Gyproe want vs to carry

for them in that capacity, There is no evidence thet any other haulier can

do their work . Evidence to this effeot has always been treated as justifying

the grant of an A licance.”
o That I think means justifying in itself the grant of an A, licence. )

I think thet js an indieation end illustration of tha rigidity complained of
by the objectors n both thean eases. The past decisians may well havs fitted
the ecases which they devided, but here the|existing contract A licence waa
fulfilling all Gyproo's necds and the licensing apthority and the tribungl in thess
' ciroumstances weve clearly not bound to gragt an A licence on the basis that
Gyproo's traffic would not othorwise be carrigd snd both wore bound, 2a T ase
' it, before doing 8o to regeard all the provisions of 8. 174 (4), primary and mcan,dnnv,l
and to exercise s discretion in the light of all these relevant considerations.

; On the other hand, whilst the tribunnl held that an A Hoence ought tq be
™ @ granted they sent the application back for the licenaing authority to assees the
L] d - nwmber of vehicles to be allowed and with this direction or guids:

; I ‘I ' He will no doubt before doing so thipk it desirable to require the -
2
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applicanta to provide him with the lateat pasaible particulars of the ameunt
of work which had been performed undes the contract A licenco. We
suggest for his consideration that he should also require of them further
nformation about tho * trunking system ' with which, Mr. Atkins (4) said,
the applicants were ‘ experimonting '. Under that ‘ aystem ' some of the
Gyproo traffic was to be carried from Rochester to Bonth Wales not by

{4) A direotor of Arnold Transport (Rochestar), Ird
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the applicants’ vehioles but by South Wales hauliers as * rebqm loads’, To A A is wron
the extent fo which any such eystem was in operation the need for the case. .
servicea of the epplicanta’ vehiclas in the caso of the Gyproc traffic would is bour
obvicusly ba reduced.” mtb:;u:l
‘That still loaves some poops in the livensing authority to limit the gquantum so way h
that it will do as kttls daraage as poesible to thoge alraady established to whorn B tribuna
congideration should be given. T fesl some doubt about it but I am not prepared or the
to interfore in this cage with what the tribuns] has ordered and I would tharofore power -
diamisa the appesl. for the
R DEVLIN, L.J.: In thess two cases we have to congider tha muchinery ::‘i;“la:’
v whereby rosd licenoces are granted to goods vohioles. Most of it was originally L c b
- . _ euacted by the Read and Ruil Teaffio Act, 1933. That statute, subject to some C 3 mf;;h :
amending legialation, was the statute in foree at the time when thess - . ::ibuzia
ings began. All of this has now been re-enncted in the Road Traffle Act, 1960; 3 eration,
and a5 we ar6 told that it would be more convenient to refer to the provisions . b
of that Act, I ghall do s0. The appeal is from the decision of the Transport Cm;‘t
! Tribunal, o body which js authorised, by 5. 176 (1) to hesr appeals from persans D m‘:"m
who are sggrieved by the decigion of the liccnsing authority, It is unnecessary to ) <y B;
&2t out the complicated routs (5) by which sppeals from fhe decisions of the 3 g:?"iz;
Transport Tribunal come to this gourh. It in agreed that they sre governed Il:'
by the Railwey and Cenal Traffic Act, 1888, s, 17. We may not entertain any ) p b
appeal on & quegtion of fact although we have o certain power to draw inferences g’_" “’ni
of fact. Bubject to this, we may make sny order which the tribanal esuld have E E p\;bll;t‘:e
mada. | £
The grant or refusal of & roed licence js essentially a matter of discretion, fw?nr de}]"‘
The application, is made in the first instance to the licensi g authority of tho nﬂ::_:m“
approprinte distriet and he has ¥ full power in his diseretion  $0 grant or refuss il
it; 8. 174 (I). an appeal from him the tribunal has power ‘_‘ to make such o ”
order as it thinks fit *: . 176 (3). The question has thercfore arisen how far on F oy te‘:see
this appenl we are bound by the exercise of the discretion of the tribunal. It is ¥ ;’:inl
agreed that it is to the tribunal that we have to ook in this respect and not to g forgi(
the licensing authority; they may substitute their diseretion for g}_mg of the ik
lioensing suthority. But they are not, in my opinion, when they sit, us they et
ususally o, as en appellats tribunal without hearing the witnesses, f‘ree to sub. e deli]:
stitute thoir own findings of fuct without go0d cause for thosa ﬁn(lEngS of the O vehiclo
Liccnsing auvhorty which are based an and derive their force from his obretva. Q e
tion of the witnesses; if they did that, they would commit an error of low, ff:r Ea.te c:ri
that ia & limitation inherent in the nature of appellate work. Apart from tth“. e eni "
the question is o what extent wo can interfere with the d etion exercised there i:a
by the tribunal. '|0n the one side it is agreed that we should naot interfers un]m e i
we discover some error of prineiple, such as may cause an appellate court to differ H frt. 4
from the decigion of a judge in chambers. 1t is conceded on the other sids that [ . v:;n'ar
if there lies ab the root of the exercise of the discretion any arror uf.luw, we are St
entitled to corregt it and, if necessary, to exerciss eur own diseretion, maling for the
such order es the tribunal itself could have made. 1 need not explors Ehs an 8l
. territory thet lieg between these limits sines jn my opinion both cages fall outside O Lsons
A them. T em satisBed in the first cass thak the tribunal has fallon into an error T vehicla:
of law; in the nd case I am ol satisfied that there is a5 much as sn error 1 veTher'l
Bfﬁnﬁlgg:} quogtion en discrtion is whother the tribune) ean fotter—and, if :0 :ub‘r’:
80, whether it hes fettered—tho exorcise of the discretion by the licensing . ez ndr;;:‘o
' sutharities and by iteelf. Tt in said by counsel for the objectors that the mbunnl :
bas constructed a{rigid system of rules embodisd in reported cascs which licensing ﬂ-ll_i!:h S"":
anthorities are raguired to follow as binding pmoedenm.l He submits that shat ] of tha
8 {
(8) Beo fontnote (1), p. 498, ants, LN
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R.
» A { A iswrong; snd this submission arses for consideration partienlarly in the sacond -
5 cese. In my opinion & series of reasoned judgments such as the trilumal givos
l is bound to disclose the general prinemples on which it procecds, I thmnlk that
that is not only inevitable but alse desirable. It makes for uniformity of treat-
o ; ment and it is helpful to the industry and| to its advisers to know in 8 general
o 3 way how particnlar classes of applioationg are likely to be treated; but the
ol B ‘B tribunal may not in iy opinion make rules which prevent or excuss sither jtself
i or the 1 ing authorities from examining each cese on its merits. That is &
power which the High Court has assumed,| If the High Court has made a rule
for the proper administration of justice peherally—as, for exarmple, that there
oy hould be no communicetion of any soct bef a party and a juror—the conrt
Iy will enforco the rule without inguiring %F&ha breach of it in 8 particolar
ne C C case has actually ecaussd any injustice, are is no werranty for an inferior

4- court making rules of that sort; and in muy opinion it would not be open to &
0; tribunal charged by statute with a duty to|decide each case as o mattar of dis-
tia erotion, to inhibit itself from going fully inte the facis. Irespectfully adopt what
b JENETNG, 1.J., said on & similer point in B. v, County Licensing (Stage Plays)
na ' Qommiites of Flint C.0., Ez p. Barrstt (8):| & tribunal must not pureue consis-
to D D tency at the expenso of the merita of indiviflual cases. IF ths discretion is o0 be
D narrowed, that must be done by statute; tho tribunal hes na power to give its
: decisiona tho force of statuto.

1y It is necersary now to say something u\put. the framework of the relevont 5

sections of vho Act. Section 166 divides lidensees into three elasses- A, I and
0 C: publie, limited and private. The fundamental distinction is beiween the

B { E public and the private earrier. The private parrier is a man who uses his vehicls -
n. for delivering his own goods; and unless he has misbehaved himself in some
18 way, he i3 entitled to his licence an of right: s. 174 (3). Such o vehiele will
8 normally be empty on the return journey agd it would thercfore pay the private
h carrier 1o solicit & load back at a very uhea]:l rate. If he were allowed to do thia,
n there would be unfair or uneconomic compptition with the public carrier or A
ia ¥ F licensce whome funetion is to carry goods gencrally for hire or reward. It is
n plainly the policy of the Act to prevent this. The C licenses or Private carrier
o in forbidd pt when authorised in an|emergency, to carry goods for hire
v - or reward: &. 168 {4) and s. 168 (3). The Act also provides for the possibility ~
o that & public earricr or A licenses may havelas well & different business in which
- he delivers his own goods and forbids sucH a carrior from nsing his A licenes
- @ G vehioles for earrying such goods: &. 188 (1)}. In between these two main cate-
r gories, the Act provides for what have come to be reparded as three other
3, § ' categories. Although there is only one other cluss mentionsd in the Act, the B
a [y .  licence, this licence has coms to be used for two rather distinct purposes; and
a - 4, there is also & modification of the A licencs, which although it has po official
r ¥+ name is Inown a3 the contract A licence. It i convemient to deal with that
t T 4  H first. Although in form it is & modification of the A licence, in substance jb is
& ‘8 - & variant of private corriage. Instead of carrying his own, goods, a trader may -
¥ .. find & carrier who is prepared under contrget to set aside vohicles exolusively
; " for the trader’s goods. Buch a earrisr may obtain o 'licence in the sams way
a as @ C licencs as of right, but he is then subjoct to the easential disability of the
r fl C licenses, namely, that he may not carry any other person's goods in that
r 1 -§ T vehicle: a. 174 (2). :
‘The noxt category to be considered is that pf the public carrier wha is prepared
E - 1o submit to some restriction. Tho A licenge in theory gives the carriar pawer
r to travel all over the country and to carry what goods he wants, The only
L condition which can be imposed on him ia that which I have already noticod,
r namely, that if he carriea on another businges, he may not transport tha goods
H of that other busi In the limited or B|licence conditions can be imposed:
(6) [1957] 1 All ER. at p. 122; [1057] 1 Q.B)at pp. 367, 368.
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a. 168 (1). The carrier may be limited to a specified distriet, to travel between 4 A
stif}ed places, to certain clisses or descriptions of goods, or to the carriage
of gogda only for specified persons. A public carrier who wanted only a limited
licance of this sort should apply for & B liesnce. But it appears that thers are
public carriers who, while not withing to bind themsclves stringcatly, are pre-
pared| to pubmit to what in effect are restrictions of a more genoral character.
In hig applioation an epplicant must state  the facilities for the transport of B E
goods intended to be provided by the applicant * (s, 172 (2) (a)). The wider
the facilities for which he nsks, for example in the area to be covered or in the
clames of goods to ho carried, the less likely he is to get hiy licence. Bo ha i
not likely to ask for more than he hopes to get. This statoment is not binding =
on him as a condition would be. If he goes outside the facilities for whioh he
has asked, he does not, s in the cose of & 13 licenses who hreaks o condition, C
commit s oriminal offence; but 8. 178 (1) (d) provides that if for the purposes
of an application the applicant has made a statoment of intention or expecta-
tion which has not been fulfilled, the licensing anthority muy revoke, suspend
or ourtail his licence. No doubt, therofors, the penalty for departure from tha
statement of intention Ly an A licenses is practically as effective as that for the
breach of a dition. by & B li i but the revacation of the licence is dis- J) T
oretionary and I presume that the deparfure from the intention would havo to l

be mr.T then trivial; tho procedure is nseful in the sart of case whers the restraint

which jis ncceptable to the carrier doea nat lend iteelf easily to the formulation
of & rigid condition. I have observed thal a word such as mainly * often
qualifies & statement of intention, so that the question would be whether the
carrien poached ontaide the area mentioncd in his application or made a regular | [ E
trade in clesses of goods which he had not ineluded in it.

Fh\glzly_ in the third category, there is the private carrier who wants to be
relisvel to some extent of his disability from carrying other people’s goods.
Ho, top, can apply for & 13 licence and that is why T have said that that ope cluss
seems Lo ineludo two categories, Under & B licenee he ean not only carry poods
of his pwn but he can ulso carry other people’s goods for hire or reward subject F ¥
Lo congditions. Thess may includs, in addition to thoss I have aheady men-
tioned; any condition imposed * in the publio interest and with a view to pre-
venting ungconomic compelition ": . 168 (2) (d). That is the protection given
Lo the|A earrier who would otherwise atart [rom a position of economic disad-
ventage in that he would have to compete with the surplus capacisy of the

privatg trader. G e
In the first case the nominal applicant for an ordinary A licerice is Merchandise
Trans; s Ltd. Their spplication was refused by the licensing nuthority and

grantad by the tribunel. This applicant company is & wholly owned subsidiary
of Haryis Lebus, Ltd., who are manufacturers of furniture on & very big seale
and therafore have to have at their disposal & fleet of furniture vans for deliver-
ing their goods, The applicant company, together with two subsidiaries of their H ¥
own, handles or wishes to handle all this transport. The application in this case
is in reepect of a numbor of vehicles known ss Luton vans which have hitherto
been by Harris Lebus, Ltd. for dealivery of their furniture on C licence;
it is that they should be transferred to the applicsnt company and
used by that company on A licence for the transport of * mainly new furniture,
any digtence, and on return, goods suitakle for carriage in Luton veans . It is 1
aaid thet the object of this transfer ia to simplify record-kesping and adminis-
tmxtm‘. Two witnesses, who are officers of both companies, spoks sbout this
and were exammed end cross-examined on the point; and the licensing authority
who them eame to the conclusion
“that the driving motive behind all these applications is not the cus-
tomer's wish to change his business method, but the desire of the organisa- 1
tiom (of which the customer is the head to carry return loads in ell their
vahieles.™ -
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A I do mot think thab the tribunal anywhere rejecta-this finding; as one made
by the licensing authority who heard and saw the witneases, I think that it should
be accepted. Tt is not suggested that the applicant company was formed simply
for the purpose of getting round the Act; but the situstion thet will vesult is
that by a " simple device ™', as the livensing euthority rightly describes it, the
Harris Lebus group will be put in the position of a manufecturer who can carry
B B bis own goods to their destinetion and pick up Joads where ho can get them
without having to submit to the conditions which on the grant of o B licence
would probably ba imposed to protect publie carriers.

An A licencs is not granted es & matter of course and it ia open to existing
A licansees to objeot on certain grounds, principally that the prant of it would
increase ocepacity sbove requiraments. The Eritiuh Transport Comanission,
o] (C for whom Mr. Fay appears, heads the list of ohjectors who gave evidenca st the
hearing. In the course of the hearing, end I pupg in order to meet some
of the objections, the applicants gave an undertaking that they wonld not on
outward journeys seek to carry any traffic other than Herris Lebus’ poods.
Effect was given to this by means of ** & statergent of intention "' within 5. 178
(1) (d). In oy opinion this was not eorrect. T is o precise limitation, eapahla

%]

i

of exact enforcement, and should be made the
limited licence in sccordance with the design of
lina between a statement of intention and & cong

mubjeat of & condition and of a
the Act. I do notsny that the
ition muost always be drawn too

metienlonsly; but if it is completely blurred, if as in this case a restriction on

trade of & sort for which a B lieence was cleay

licence by way of @ statemons of intention, injustice may result.

ly designed s imposed on an 4
All existing

A licensees and B licensees may oppose an applieation for o B licence; bus ouly

an A licensee may oppose an application for a

v A licenco: s 173 (3). Tf the

distinction between a condition and a statement of intention i not observod
and application is made for an A liceneo in cedes where a B licenca is for this

reason the approprinte one, what is in effect a H
existing B licensees having bad sn opportunity

licence will be granted without
to be heard. This ground is in

? my judgment sufficiont to justify the refusal of the A licence in Lhis case. But

althongh it was taken by counsel for the ubjatj:rs before us, it doss not appear

to have been pressed below; and Ishall thercfo

procead to considor the esgential

matter in issue, on which the hicensing authority took one view and tho tobunsl

tha other,

Before doing sa, it will bo convenient to see
Lebus group gains by applying for an A rather ]
consented to carry Harris Lahus’ goods only on
tho main object of the enterprise is to deliver Bl
sion does not involve moch pacrifiee, though T
to have kept their hands entirely fres. What

nst what adventepn the Harris
han for & B licence, They have
their outward journsys. Since
rris Lebus' fumiture, the conces-
dare eay they would have likad
they ingist on retaining is their

freedom to piok up return lords; if they had ng

t wanted that, they could have

- got & contract A licenco as of right. They do jot, howewer, they told us, wigh

to cut rates on yetumn loads. It may be asked therefore why they are not willing
in accordance with the commervial realitigs of what they are doing to apply for a

B licenca enabling them to cerry thoir own goods on the outward jonmey and

other traders’ goods on the return. The answer lies in the different conditions
which are laid down either by the Act or have been followed as 4 matter of prac-
tice m ralation to the burden of proof and which distingwish the application for
the A licemce from that for the B li On an spplication for an A licence
existing A licensees can object on the ground (I ghall give tho exact phrassology
later on) that their existing capacity is already|sufficient and that the prant of
any additional gervices would be in excess off requirements. When such an
objection is taken, as in this case, the onus of preof is on the objestor: s, 173 (5).
But when an application is made by a C Lccnseo to switch t0 a B hiconce so that
he can carry return loads, the practice 15 to put|the onus of proof the other way
round. Tn Barrolt & Co., Lid. v. London, Midlgnd & Scottish, London & North
| .
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