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Dear Mr. Kudloo:

Re:
Application for renewal of water licence for Nanisivik minesite;

Second (reply) submissions on behalf of DIAND

____________________________________________________________
Kindly accept this letter as Justice Canada’s reply submissions on behalf of the Department of Indian Affairs and Northern Development (“DIAND”), with respect to the Application for a renewal of the water licence for the Nanisivik minesite.

In these submissions, the following short forms of reference will be used for legislation:

· “Agreement”: the Nunavut Land Claims Agreement, i.e. the land claims agreement between the Inuit of the Nunavut Settlement Area and Her Majesty the Queen in right of Canada, signed on May 25, 1993, including any amendments to that agreement.

·  “NIWA”: the Northern Inland Waters Act (R.S.C. 1985, c. N-25; repealed by S.C. 1992, c. 40, s. 52).

· “NIWA Regulations”: the Northern Inland Waters Regulations, C.R.C, c. 1234 (repealed by SOR/93-303, preamble).

· “Nunavut Waters Act”: the Nunavut Waters and Nunavut Surface Rights Tribunal Act, S.C. 2002, c. 10.

· “NWT Waters Act”: the Northwest Territories Waters Act, S.C. 1992, c. 39, as amended.

·  “NWT Waters Regulations”: the Northwest Territories Waters Regulations, SOR/93-303.  (Please note: In DIAND’s first submissions, this legislation was referred to simply as the “Regulations”.)

In an effort to facilitate the reading of Justice Canada’s two sets of submissions, as well as to facilitate reference to those two submissions, the numbering in this second set of submissions picks up where the numbering in the first set left off.  This applies to the letters which designate parts of the submissions, to the numbering of points, and to the numbering of footnotes.

Please note that an amendment should be made to point 44 of Justice Canada’s first submissions.
  In the second paragraph of that point, it would be more appropriate to refer to Section 10.2.1 of the Agreement, rather than to Section 10.1.1.

*****

Comments on material filed by the Applicant
	H.
	Amount of security


_____________________

[In Justice Canada’s first submissions, see: Part A, comprising points 1-6; and points 51-52.]

58. The Applicant has taken issue with Mr. Brodie’s and DIAND’s use of the reclaim model for estimating the costs of reclamation.  At the end of the July sitting in Arctic Bay, counsel for the Applicant pointed out that the use of reclaim is endorsed by DIAND policy, not by law, and that the Board is not obliged to comply with DIAND policy.

DIAND agrees that the Board is not obliged to use reclaim.  However, in recommending that the Board use reclaim (or accept a reclaim-based estimate), DIAND is not saying that the Board is obliged to do this; instead, DIAND is saying that using reclaim is a good idea.  The reclaim model has been refined over several years, and DIAND has found it to be a highly effective tool.  More significantly, the Board itself has repeatedly made use of reclaim-based estimates, and has repeatedly indicated its confidence in the reclaim model.  For example, in the letter of May 21, 2002 from Phyllis Beaulieu of the Board to Godfrey McDonald of Breakwater, the Board specifically said (in the second-to-last paragraph) that an estimate was to be prepared “using the reclaim model or a similar application and be based on third-party contractor rates.”

59. At page 8 of its first submissions,
 in the second paragraph, the Applicant speaks of its intention to do the right thing, and likewise says that it plans to continue the reclamation project until completion. However, where the requiring of security is concerned, there is much to consider beyond any current intentions or plans, on the part of the Applicant, to fulfill its obligations: how confident can the Board be that the Applicant will in fact fulfill its obligations? whatever the Applicant’s current intentions may be, how much confidence can the Board have that the Applicant will in fact possess the money in the future to see the clean-up through to completion?  No one plans to go bankrupt, but bad things do sometimes happen to well-intentioned people and companies.  A security deposit is like an insurance policy, affording protection to the public and to government just in case something goes wrong with the Applicant’s plans – i.e. just in case reclamation has to be done and the Applicant cannot or will not do it.

60. Also in page 8’s second paragraph, the Applicant frowns upon what it refers to as “DIAND’s logic” in respect of the requiring and calculating of security.  DIAND makes no apologies for the way in which it has applied the law to the facts of this case.  However, it is worth emphasizing that it is indeed the law which governs, and which DIAND has applied.  The logic which governs the requiring and calculating of security is embodied in, and is dictated by, the Nunavut Waters Act and the NWT Waters Regulations, not by DIAND.

61. The Applicant is certainly entitled to criticize the use of reclaim and the requiring of substantial security.  But if, at some point in the future, the licensee ceases to perform on its clean-up or its post-cleanup obligations, and if there is insufficient security at that time to cover the costs of the remaining work, neither CanZinco nor Breakwater will be stepping forward to offer more money.

	I.
	Form of security


___________________

[In Justice Canada’s first submissions, see points 7-8, and points 48-49.]

62. At page 8 of its first submissions, in the first paragraph, the Applicant alleges that Paul Smith of DIAND suggested at the hearing that the security should be posted in cash.  It is not altogether clear whether the Applicant is here alluding to Mr. Smith’s Opening Comments, or to his closing remarks.  In the version of the Opening Comments that was filed as Exhibit 7, I find no such suggestion.  I do not have a transcript of the closing remarks, but I question whether Mr. Smith made the suggestion which the Applicant attributes to him.  In any event, it is not the position of Mr. Smith or (more generally) DIAND that cash is the only acceptable form of security.  On the other hand, DIAND would like to see the security in a form which, if not itself cash, is readily convertible into cash.  The issue of the security’s form will ultimately have to be resolved by the Minister.

	J.
	Should Breakwater be named as licensee,

either jointly with CanZinco or in lieu of CanZinco?


_________________________________________________

[In Justice Canada’s first submissions, see Part G, comprising points 53-57.]

63. As I observed at the hearing, the financial situation of CanZinco, and in particular the fact that CanZinco appears to have limited assets, makes it appropriate to consider the issue of whether Breakwater may properly be named as a licensee.  The possibility that Breakwater could be so named arises, in turn, from the possibility that Breakwater may be exercising a substantial measure of effective control in respect of the Nanisivik minesite.
64. It is submitted that the following circumstances should be taken into account when characterizing the relationship between Breakwater and CanZinco, and when determining who effectively controls the Nanisivik site:

(a) CanZinco is wholly owned by Breakwater.

(b) According to the table on page 9 of the Applicant’s first submissions, virtually none of CanZinco’s officers or directors is without a parallel position in Breakwater.  (The one exception is that, while Mr. Galipeau is both an officer and a director of CanZinco, in Breakwater he is an officer only.)

The President and Chief Executive Officer of Breakwater is also the President and Chief Executive Officer of CanZinco.

The Executive Vice President and Chief Financial Officer of Breakwater is also the Executive Vice President and Chief Financial Officer of CanZinco.

The Chairman of Breakwater’s Board of Directors is also the Chairman of CanZinco’s Board of Directors.

(c) Correspondence in respect of Nanisivik has frequently appeared on Breakwater letterhead, rather than on CanZinco letterhead.

(d) Correspondence in respect of Nanisivik has frequently been signed by persons who identified themselves as officers of Breakwater, not as officers of CanZinco.

(e) Much of the direction of the clean-up – which is the project for which a licence is being sought – has been and is in the hands of Breakwater personnel.  According to Mr. Heath’s Memorandum of August 15th, Godfrey McDonald was an officer and employee of Breakwater only, and held no position with CanZinco.
  Bob Carreau became an employee of Breakwater, is performing “a corporate role with Breakwater Resources”, and worked as a team with Godfrey McDonald of Breakwater.
  Bill Heath’s principal employment is with Breakwater.  Apparently he became an officer (vice president) of CanZinco only for a couple of reasons having to do with matters of form.

(f)  In addition, regarding personnel both for Nanisivik and for other operations, the approach of Breakwater, of CanZinco, and of the personnel themselves seems to be that it is all one big organization, with internal walls which are rather permeable and not terribly noteworthy, and with individuals moving readily from one unit to another.  All individuals discussed in the August 15th Memorandum other than Steve Keenan accept short-term assignments at other Breakwater operations.
  Ken Ball was moved to Nanisivik from another Breakwater company.
  Fred Bailey has moved back and forth between Nanisivik and El Mochito.
  Keith Whalen was seconded to Breakwater’s corporate office.
  Mr. Heath indicates that there are several “roles that I am asked to play within Breakwater.”
  He also says:
“We tend to use the resources (including human resources) that are readily available to us.  If that means that someone has to assume additional duties, then so be it.  As a rule that happens and there are never any questions asked.  In my corporate role I spend a great deal of time orchestrating the movement of people between and to our operating mines, both on a short-term and long-term basis.  The fact that someone at one of our operations would be seconded to undertake an assignment at another operation is no great surprise to me as it happens all of the time, taking into consideration the technical competence and often the language skills of the employees involved.”
  [The emphasis is mine.]

(g) As evidenced by Exhibits 3 and 4, it is Breakwater which has assumed authority in respect of security arrangements for Nanisivik.

(h) Breakwater’s assumption of authority in respect of security arrangements is further evidenced by the letter of August 2, 2002 from René Galipeau (Breakwater) to Robert Lauer (DIAND).  That letter was followed by Mr. Galipeau’s August 9th letter to Mr. Lauer, in which Mr. Galipeau asserted that he was writing, and had been writing, in his capacity as an officer of CanZinco; however, this assertion looks like a rather patent attempt at after-the-fact damage control, especially since the debate relating to Breakwater’s possible inclusion as a licensee had intensified by August 9th.

(i) A request on behalf of DIAND, asking that certain business cards and certain associated information be entered as evidence, is pending at this time.  (Already on the record, though, is the Memorandum of August 15th
 in which the Applicant presents its preferred interpretation of the business cards.)  Please note that, if the Board decides to enter this material, DIAND will wish to review it and speak to the significance of the cards and information as a further indication that CanZinco lacks a real and relevant separateness from Breakwater, and that Breakwater is the real controlling force where the Nanisivik operation is concerned.

(j) In his letter of August 9, Mr. Galipeau states: “There should be a clear distinction maintained between Breakwater and CanZinco”.   Unfortunately, the ones who have blurred the distinction are Breakwater and CanZinco themselves.  At many points, the use of Breakwater’s name rather than CanZinco’s seems to have been a matter of considerable indifference to the principal individuals of the two companies.  Certain turns of phrase can be revealing: thus, in Mr. Heath’s August 15th Memorandum, where the writer is at pains throughout to convince the reader that Breakwater’s subsidiaries (and CanZinco in particular) are distinct from Breakwater, El Mochito is nevertheless described as Breakwater’s operation, even though it is “actually owned” by a subsidiary – a fact which is relegated to parentheses.

(k) Breakwater and CanZinco personnel themselves appear to make little distinction between Breakwater and any of the subsidiary companies in the cluster.  Mr. Heath observes that

“ … we regularly serve a number of masters and play a number of different roles within the Breakwater family of companies.  During the course of any given day, I often shift from being a Vice President of Breakwater Resources to being a Vice President of CanZinco to being the General Manager of the Nanisivik Mine.  Frankly, the only time that I give it much thought is when I am called upon to sign a document and only then do I contemplate for whom I am signing.  I suspect the same can be said of the other members of the team, both those present for the public hearing and those who were not present.”

(l) More than once, the Memorandum of August 15th notes that the movement of people within the Breakwater cluster is not a surprise, or should not be a surprise.
  In the same vein, the Memorandum speaks of the fact that people hold multiple positions within the Breakwater cluster, and of the fact that people are not terribly mindful of which Breakwater company they are working for at any given time, as unremarkable circumstances.  But this very unremarkableness – or, to put it anotherway, the fact that these things are normal operating procedure for Breakwater and CanZinco – is, in some measure, exactly DIAND’s point.  It indicates that, on the part of Breakwater, on the part of CanZinco, and on the part of the lead individuals in these two companies, CanZinco is not seen as a truly distinct entity.  Instead, CanZinco, and probably the other subsidiaries as well, are regarded as mere compartments – cubicles separated only by baffles – within the single Breakwater organization.

(m) It might be argued that the relationships and interactions between Breakwater and CanZinco (or, more generally, among Breakwater and its subsidiaries) parallel the relationships and interactions that exist within other corporate operators in the mining industry.  Such an argument, though, would be comparable to a plea that “all the other kids are doing it”.  As with such a plea from one’s youngster, the first point to be made about the argument is that it should not be accepted unskeptically.  It has to be backed up by evidence, including evidence that the arrangements are sufficiently widespread to be characterized as industry practice.  Secondly, even if the Breakwater-CanZinco relationships and interactions are consistent with those elsewhere in the mining industry, that would not change the fact that the relationships may deserve a certain characterization – and, in particular, characterization as negating the alleged distinction between Breakwater and CanZinco. Thirdly, even if the Breakwater-CanZinco relationships and interactions are consistent with those elsewhere in the mining industry, that would not determine what legal consequences flow from those relationships.

65. Given all of these circumstances, there are two conceivable ways of characterizing the relationship among Breakwater, CanZinco, and the Nanisivik minesite:

(a) Nominally, CanZinco has control of the site.  However, even though CanZinco is nominally in control, it is appropriate to regard CanZinco as an entity which lacks a directing mind distinct from that of Breakwater and, more generally, as an entity which is not distinct from Breakwater.
(b) CanZinco has control of the site.  However, CanZinco is acting as an agent for Breakwater.

66. It is submitted that characterization (a) in point 65 is supported by the evidence.  Also, there is judicial authority for a licensing authority’s considering the reality of the relationship between a subsidiary and its parent, and looking at where effective control lies.

67. It is further submitted that characterization (a) would indeed allow for the naming of Breakwater as a licensee.  True, the corporation which has applied for a licence is CanZinco, and there is no request in Breakwater’s own name for the issuance of a licence.  However, according to (a), CanZinco is only nominally the Applicant and CanZinco is only nominally distinct from Breakwater.  In short, CanZinco is Breakwater – i.e. is an aspect of Breakwater.

68. In the alternative, it is submitted that the Board should find in favour of characterization (b).  And it is submitted that, if CanZinco is Breakwater’s agent in matters relating to the Nanisivik site, that relationship encompasses CanZinco’s applying for a water licence, with the result that it is reasonable to name Breakwater (the principal) in the licence directly.

69. Further to characterization (b), certain language used in a recent decision of Ontario’s Superior Court of Justice may be applied to the relationship between Breakwater and CanZinco, particularly where the Nanisivik site is concerned (The underlining is mine; the italics are the Court’s):

“There is a good arguable case that all defendants were engaged in a non-arms length joint effort to market the diet drugs to Canadian consumers; that all defendants were part of a single, integrated enterprise for this purpose, that each defendant performed an indispensable role necessary to the overall enterprise’s ultimate purpose of marketing the diet drugs to Canadian consumers, and that each defendant was the mere agent of a common directing mind for the enterprise because the separate formal corporate structures do not accord with the de facto reality of an integrated, single operational business.

However, the plaintiff does not seek to lift any corporate veil and does not assert that the various defendants are in reality mere alter egos of each other.  Rather, the plaintiff asserts that the defendants have each committed independent actionable wrongs.”

70. It is also submitted that, in view of the fact that CanZinco is separately incorporated and has applied in its own name, it would be appropriate to name CanZinco as well as a licensee.  In other words, both Breakwater and CanZinco should be named as licensees.

An additional step

71. Given the relationship between Breakwater and CanZinco, and given the financial situation of CanZinco, DIAND wishes to propose an additional measure to the Board.

While DIAND has pointed out that the form of security is a matter which falls within the Minister’s mandate, DIAND also recognizes that section 57(b) of the Nunavut Waters Act requires the Board to make a determination as to the financial responsibility of the Applicant.
  In the current case, the Board is faced with a situation where the Applicant apparently has limited assets, and where the Applicant itself, who is opposed to a requirement for a substantial amount of security and opposed to posting security in a hard form, appears to be effectively telling the Board that it expects to have at its disposal relatively limited funds for the performance of its clean-up undertaking.  Furthermore, the Applicant has already defaulted on an obligation to increase its security postings.  In this situation, DIAND submits, it is reasonable for the Board to turn to the Applicant and require that the Applicant give some proof of its financial responsibility – its current and future ability to discharge its obligations – which is more compelling, more concrete and more reliable than the evidence it has put forward to date.

Requiring such proof, while at the same time respecting the Minister’s mandate relating to form, may be a somewhat tricky business, requiring the walking of a fine line.  However, DIAND wishes to suggest an approach which, in DIAND’s view, will respect the dividing-line between the roles of the two decision-makers (Board and Minister) and give each of the decision-makers its due.

DIAND respectfully proposes that the Board consider making a ruling along the following lines:

“Before the Board issues a renewal to the Applicant, the Applicant must provide a further, solid, reliable proof of its financial responsibility (and, in particular, its ability to pay for the reclamation) – for example, by providing

“(i)  a letter from Breakwater wherein Breakwater gives the Board and the Minister a firm promise that it will provide a financial guaranty, up to the full amount of CanZinco's security requirement, if the Minister deems such a guaranty to be appropriate, or

“(ii) a firm promise from CanZinco and Breakwater, to the Board and to the Minister, that they (CanZinco and Breakwater) will place a certain amount or percentage of their revenues [Or: their revenues from the sale of zinc concentrate] in the period [Here, specify the period] in an account or trust fund, that the contents of the account or trust fund will be available for use by CanZinco and Breakwater in their performance of the water-related reclamation, and that the contents of the account or trust fund will not be otherwise used or disposed of by CanZinco or by Breakwater.”
(It should be pointed out that, where option (ii) is concerned, the ruling would envision the use of the account’s or fund’s contents by CanZinco and Breakwater for the performance of reclamation by CanZinco and Breakwater, as distinct from an application of section 76 security by the Minister to compensate a third party or to reimburse Her Majesty.)

Comments on Follow-up Submission of the GN
 

	K.
	The GN should not be designated as a beneficiary or payee:
NIWA does not confer the relevant jurisdiction


________________________________________________________

[The issue of whether the GN may or should be designated as a payee or beneficiary was dealt with in Part C (i.e. points 10-38) of Justice Canada’s first submissions, and also in point 46.  The discussion of NIWA which follows is further, in particular, to the first submissions’ treatment of “the jurisdictional issue”: see points 19-32.  (In footnote 7, which accompanied point 28(a), reference was made to the GN’s argument based on NIWA.)]

[The discussion which follows responds to the arguments presented in the GN’s Follow-up Submission, at pages 10-12.]

72. Section 13.2.1 of the Agreement reads as follows:

	13.2.1
	A Nunavut Water Board (NWB) shall be established as an institution of public government.  It shall have responsibilities and powers over the regulation, use and management of water in the Nunavut Settlement Area, on a basis at least equivalent to the powers and responsibilities currently held by the Northwest Territories Water Board under the Northern Inland Waters Act RSC 1985, c. N-25, and any other responsibilities acquired under this article.


References to NIWA also appear in Sections 13.7.1 and 13.8.1 of the Agreement.

Accordingly, NIWA seems to be relevant to an understanding of what authority the drafters intended to be conferred pursuant to Section 13.2.1.

73. The pertinent provision of NIWA stated as follows:

13. …

(3) A board may require an applicant for a licence to furnish security, in a form and on terms and conditions prescribed by regulations, for the protection of licensees and owners and occupiers of property who, in the opinion of the board, are liable to be adversely affected as a result of the issuance of a licence to the applicant.

And the provisions of the NIWA Regulations which dealt with security were these:

13. (1) The board may require an applicant for a licence to furnish security in an amount determined by the board, but in no case shall the amount exceed $100,000 or 10 per cent of the estimated capital cost of the work, whichever is the greater.

(2) Where a board requires an applicant for a licence to furnish security, the security shall be in the form of

(a) a promissory note guaranteed by a chartered bank in Canada payable to the Receiver General;

(b) a certified cheque drawn on a chartered bank in Canada payable to the Receiver General;

(c) a performance bond issued by a surety approved by the Treasury Board for the purposes of the Government Contract Regulations; or

(d) any combination of the securities described in paragraphs (a) to (c).

(3) The security referred to in subsection (1) shall be refunded when the board is satisfied that the licensee has completed or discontinued the work appurtenant to his licence and has complied with the terms and conditions of his licence and these Regulations.

(4) Where the licensee has not complied with all the terms and conditions of his licence or these Regulations, the board may refund such part of the security as, in the opinion of the board, the circumstances justify.

74. It must be noted that it is not altogether clear that Section 13.2.1 should still be read as referring to NIWA, rather than the NWT Waters Act.  Section 1.1.2 of the Agreement, and the combination of the Agreement’s Section 2.9.4 and the Interpretation Act’s section 44(h),
 make it arguable that the Agreement’s references to NIWA must now be understood as references to the NWT Waters Act.

However, since DIAND does not think that the GN’s construction of NIWA and the GN’s NIWA-based assertions are sustainable in any event, DIAND will make the assumption that Section 13.2.1 should still be read as referring to NIWA.

NIWA gave the NWT Water Board no power to designate a second payee

75. NIWA said very little about the administration or application (use) of security.  Section 13(3) specified that the security was to be “for the protection of licensees and owners and occupiers of property who, in the opinion of the board, are liable to be adversely affected as a result of the issuance of a licence to the applicant”.  That was it.  In particular, there was no provision akin to section 76(2) of the Nunavut Waters Act or section 17(2) of the NWT Waters Act – that is, no provision expressly dealing with administration, and expressly saying when the security could be applied and by whom.
The NIWA Regulations did not add a great deal.  Sections 13(2)(a) and 13(2)(b) of the Regulations said that a promissory note or certified cheque had to be payable to the Receiver General.  Sections 13(3) and (4) of the Regulations spoke to refunding.
76. Really, neither section 13(3) of NIWA nor section 13 of the NIWA Regulations gave the board much in the way of extra power in relation to the administration or application of security (or in relation to the setting of rules governing administration and application), or, for that matter, over the form or terms of security.  That is, those provisions did not give the board much power that is absent from the Nunavut Water Board’s mandate under the Nunavut Waters Act (or, previously, the NWT Waters Act).

77. As noted, section 13(3) of NIWA did authorize the board to “require an applicant … to furnish security … for the protection of licensees and owners and occupiers of property who, in the opinion of the board, are liable to be adversely affected as a result of the issuance of a licence to the applicant.”  However, this passage was not an authorizing of the board to do whatever it deemed necessary to see to it that the security was applied in a way which, in the board’s judgment, was appropriately protective of others. Instead, the function of this passage was to give a standard to guide the board in deciding whether to require security, and in deciding how much security to require; and the passage probably also established a criterion which had to be met in order for an application of security to be warranted.  The passage did not give to the board any authority to designate a payee other than the federal Crown.  Nor did it give the board the power to decide whether an application of security was to be made, or the power to actually apply the security.

78. Two points should be borne in mind with respect to the fact that NIWA as a whole, and section 13(3) of NIWA in particular, set out few details concerning the administration or application of security.
First, it would be a tremendous leap to infer from NIWA’s silence that the power to control administration and application, or to lay down rules governing administration and application, resided in the board.  This is especially true because, as an administrative tribunal, the board had only those powers expressly given to it by statute, or necessarily inferrable from statute (see point 28(a) in Justice Canada’s first submissions).  NIWA’s silence was the absence of an express conferral.  And there is no reason to regard additional powers for the board (additional powers in relation to application or administration) as necessarily inferrable from NIWA; those powers could readily have been entrusted to te Minister (or to some third player).
Secondly, such an inference from NIWA’s silence is rendered even more problematic by the stipulation in section 13(3) that the board “may require an applicant … to furnish security … on terms and conditions prescribed by regulations”.  The NIWA Regulations did confer on the board powers in respect of the refunding of security.  The Regulations did not prescribe further powers for the board in relation to administration or application; and given this absence of a prescribing, it is singularly difficult to go back to the Act and find, notwithstanding the underlined words, that the board did have additional powers by virtue of NIWA section 13(3).
79. Further to the last paragraph, some specifics of section 13 of the NIWA Regulations deserve to be emphasized.  Apart from the powers in respect of refunding, the Regulations did not give the board powers in relation to administration or application (or in relation to the setting of rules governing administration and application) which the Nunavut Water Board lacks under the Nunavut Waters Act.  Also, the references to the Receiver General in sections 13(2)(a) and 13(2)(b) are an indication that, under the NIWA regime, the federal Crown was not supposed to be out of the picture with respect to administration and application.  Indeed, they are an indication that the federal Crown was to be the sole payee and that, in other respects, the federal Crown was to play a role not greatly different from the one subsequently set out more clearly in the NWT Waters Act and now the Nunavut Waters Act.

80. DIAND has been able to provide some information regarding the way in which security was actually dealt with under NIWA.  Mr. Brian Gibson of DIAND administered deposits required by both the Northwest Territories Water Board and the Yukon Territory Water Board.  He advises that, in his recollection, there was never any dispute as to who was to handle security.  The boards set the amount and DIAND handled the rest.  The deposits were always made payable to the Receiver General, and were always submitted to DIAND. The form, and its acceptability, were dealt with by DIAND.  As far as Mr. Gibson recalls, neither the NWT board nor the Yukon board ever attempted to name a second payee.  (Please note: As Mr. Gibson is away from the office until early September, I am not currently in a position to present this information in a form which may be entered as evidence.  I apologize for this.  If the Board would like the information to be presented in such a form, I will be happy to speak with Mr. Gibson about the matter on his return.)

This information makes it even more dubious to assert that NIWA gave the board the power to designate a second payee, or that NIWA gave the board a range of other significant powers relating to administration and control, or that the drafters of the Agreement understood NIWA as giving such powers, or that the drafters intended Section 13.2.1 to confer such powers.

81. Another difficulty with the GN’s expansive reading of NIWA section 13(3) is that it leads to a logical absurdity.  Thus, if one thinks section 13(3) gave powers as full as those that the GN perceives in it, then why should one stop at saying that Parliament (in enacting NIWA) was prepared to have someone other than the Minister share in the referee function with respect to security?  If one can read the wording in section 13(3) that broadly, then there is nothing in the provision’s wording that would prevent one from going a step further and concluding that section 13(3) also empowered the board to require licensees to post with third parties alone.  Such a conclusion, however, is completely untenable.

82. Furthermore, in asserting that NIWA gave the power to designate a second payee, the GN is straining to find an inconsistency between the Nunavut Waters Act and the Agreement.  This point is discussed more fully below (at points 95-97). As explained there, such straining is not the proper approach.
Even if NIWA had given the power to designate a second payee,

the Board would not be in a position to restore that power.

83. It is DIAND’s view that NIWA definitely did not confer on the board the power to designate a non-Crown payee.  However, even if that power had been given by NIWA, there would still be serious obstacles to the conclusion that the Nunavut Water Board currently has this power.

84. Any powers given to the NWT board by NIWA – including any powers not replicated in the Nunavut Waters Act – constituted elements of a larger package of directives to the board.  That package also included constraints.  Notable among these was the $100,000-or-10% ceiling which, pursuant to section 13(3) of NIWA, was prescribed by section 13(1) of the NIWA Regulations.  That ceiling has no counterpart in the Nunavut Waters Act.  It meant that under the NIWA regime, even if the water board had some now-absent powers regarding the administration or application of security, the amounts whose administration or application it was able to govern – and, for that matter, the amounts which it was able to require in the first place – were very substantially less than the amounts which the Nunavut Water Board is entitled to require under the present legislation.  The ceiling was part-and-parcel of an approach to security which was (from the point of view of licensees) much less exacting.

In asking the Board to draw from NIWA an alleged power to name a second payee, while at the same time giving no hint that the Board should revive the ceiling on quantum or any other particular element of the NIWA package, the GN is asking the Board to disregard the fact that there was a coherent, integrated package under NIWA.  It is inviting the Board to engage in “cherry-picking” of the most blatant and arbitrary sort.
85. Cherry-picking would be an evil in itself.  But it would also overlook an important feature of the comparison between the NIWA package of directives (powers and constraints) and the package which exists under the Nunavut Waters Act.  As noted, in the transition from NIWA to the Nunavut Waters Act there may have been some loss of board power but there has also been significant gain.  This makes it difficult – and very problematic – to say that, on balance, there has been a reduction in power.  It should be noted that, according to Section 13.2.1 of the Agreement, the Board is to have responsibilities and powers on a basis at least equivalent to the powers and responsibilities under NIWA.  This does not necessarily mean that none of the NIWA powers is to be removed.  It is not at all certain that any conflict with Section 13.2.1 results where there is some subtraction of power, some addition, and arguably a net change of nil or even a net gain.

86. Even if the Board were of the view that there had been a net loss, and for that matter even if the Board did not accept that any subtraction of power might be permitted by Section 13.2.1, it would still not be appropriate for the Board to simply retrieve the lost NIWA power (the alleged power to designate a second payee) and tack it onto the powers that the Board has under the Nunavut Waters Act.  Under the new Act as well, what we have is an integrated package of elements – a combination of elements which Parliament has deemed acceptable.  It would be inappropriate for the Board, supposedly acting in the name of upholding the Agreement, to itself embark on crafting a blend of arrangements for its own governance.  With respect, the Board is not empowered to legislate; it is not in a position to say what combination of powers and limits might have been favoured by or acceptable to the framers of the Agreement; and it is not in a position to say what combination, or what solution, Parliament would favour on learning that one element of the new Act’s package was found to be unsupportable.
87. Below in Part L, additional thoughts regarding NIWA are given in response to specific portions of the GNWT’s Follow-up Submission: see point 88 and points 94-97.

	L.
	Comments on particular statements in the GN’s Follow-up Submission


_________________________________________________________________

(The page and paragraph citations in Part L refer to the GN’s Follow-up Submission.)

page 10, fourth paragraph

(beginning with “1. Following the usual Rules …”)

88. The GN says that “it was possible and appropriate for the Board to award joint security”.  As I understand this statement, it is alleging: (i) that the Board had the power to designate a second payee prior to the enactment of the Nunavut Waters Act; and (ii) that (assuming the Board had the power,) designation of a second payee was appropriate in the BHP Diamonds case.  I also understand the statement to be further alleging: (iii) that the power existed by virtue of the Agreement’s references to NIWA, and thus ultimately could be found in NIWA itself; and (iv) that, to be read as not contradicting the Agreement, the Nunavut Waters Act itself must be read as including the power to designate a second payee.

Regarding allegation (ii): DIAND has no comment on what was or was not appropriate in BHP Diamonds. But in the case which is currently before the Board, even if the Board has the power it should not exercise its discretion by designating the GN as a second payee.

Regarding allegations (i), (iii) and (iv): These really boil down to the arguments in (iii): viz. that NIWA gave the power to designate a second payee, and that the Agreement’s references to NIWA preserve that alleged power.  For the reasons given in points 75-82, DIAND rejects those assertions.  Insofar as this position calls into question the Board’s decision in BHP Diamonds, I would respectfully draw the Board’s attention to points 14-18 in Justice Canada’s first submissions, regarding the non-binding nature of the earlier decision and regarding the desirability of considering the dual-payee issue afresh.

page 10, fifth paragraph

(beginning with “To comply with this interpretive …”)

89. As mentioned in point 46 of Justice Canada’s first submissions, there is no true parallel between sections 76(2) and 56(1).  In section 76, the key incompatibility is not between two tiers of decision as to licence content; it is between section 76’s assignment of a role to the Minister, and the Board’s giving of that role (or a portion of it) to someone else.  Unlike section 56(1), section 76 does not assign to the Minister the task of vetting a decision, but instead assigns to him a set of operational responsibilities – ones which do not lend themselves at all to a sharing between two authorities.

page 10, sixth paragraph

(beginning with “This approach also has the benefit …”)

90. The general objects of the Board are set out in section 35 of the Nunavut Waters Act (“to provide for the conservation and utilization of waters in Nunavut … in a manner that will provide the optimum benefit from those waters for the residents of Nunavut in particular and Canadians in general”).  The purposes of security are to be inferred from the rules regarding application of security, and to some extent from the rules regarding calculation of security.

Yes, it is appropriate for the Board to require an amount of security which is adequate to ensure the achievement, or which will adequately contribute to the achievement, of these objects and purposes.  However, this in no way implies that a second payee may or should be designated.

91. At the same time, there is a connection of quite a different sort, between the objects of the Board and the purposes of security on the one hand, and the idea of designating a second payee on the other.

Parliament laid down a means of achieving its purpose: a clear-cut, one-payee system, with rules for its implementation. One does not need to turn that system on its head, or to effectively scrap it and replace it with another, to achieve the purpose of the Nunavut Waters Act.

Frankly, the GN is asking the Board to overturn not just the intent and handiwork of Parliament, but also the intent and product of the framers of the Agreement.  In Section 13.2.1, the framers indicated a general readiness to accept the NIWA arrangements.  They gave no instructions for any radical departures in the area of security, and indicated no desire for the creation of a two-payee system or a two-payee option.

92. Furthermore, the GN here concedes implicitly that, in setting the quantum, the Board has to concern itself with possible impacts on waters.  It follows that impacts on land, from land-related activities, should not figure in the calculation of quantum, and should not cause the Board to designate a second payee.
pages 11-12

93. DIAND does not dispute the assertion that, in the event of an inconsistency or conflict between the Nunavut Waters Act and the Agreement, it is the Agreement that would prevail.  The Agreement states as follows:

	2.12.2
	Where there is any inconsistency or conflict between any federal, territorial and local government laws, and the Agreement, the Agreement shall prevail to the extent of the inconsistency or conflict.


Section 2.12.2 must be read together with Section 2.12.4: 

	2.12.4
	For greater certainty, the terms “inconsistency” and “conflict” as used in Sections 2.12.2 and 2.12.3 shall be interpreted by having regard to the common law rules governing the interpretation of laws and documents and to the Interpretation Act.


94. As with the GN’s argument #1 on page 10, argument #2 boils down to the assertion that NIWA authorized the NWT board to designate a second payee.  In turn, the nub of that assertion appears to be presented in the middle of page 11 (“This means that the NIWA Regulations …”).  

Much of DIAND’s counter-argument is set forth in points 75-82.  However, DIAND would like to add the following in this particular context:

(a) Apparently the GN reads section 13(3) of NIWA as having given the board a plenary power to set any and all security conditions which the board saw as necessary or desirable for the protection of other licensees and of owners and occupiers.  This is an unduly broad reading.  As mentioned in point 77, the passage which included the words quoted by the GN supplied a standard to be used in setting the quantum of the security, and probably also established a criterion identifying the circumstances in which the security could be applied.  It was not per se an empowering of the board.  In particular, it did not give the board any authority to designate a payee other than the federal Crown.
(b)  NIWA section 13(3) did not say anything about naming potential claimants as beneficiaries or payees.  If certain persons were identified as persons who were at risk of being adversely affected, they were indeed to be protected, but they were to be protected by an appropriate setting of the security amount, and by the fact that they would have the ability to claim against the security once posted with the Minister.  They were not to be protected by giving “any or all” of them (the GN’s words; my emphasis) an ability to help themselves to the security.

95. The GN’s argument #2 does depend for its success upon the assertion that there is a conflict, and in turn this assertion depends on the notion that NIWA conferred the power to designate a second payee.  In other words, there is a conflict only if there was such a power in NIWA.  The other side of this proposition is that, if there was no such power in NIWA, then there is no conflict.

Given that one will find a conflict only if one finds the payee-designation power in NIWA, and given that the reading which finds a power in NIWA is, in DIAND’s submission, highly questionable, it is important to identify the kind of situation which will, or will not, properly be characterized as a conflict.  The starting point is Section 2.12.4 of the Agreement.  It refers to the common law, and in the common law we do indeed find certain highly relevant principles regarding the definition and identification of conflicts and inconsistencies.

96. Under the common law, an inconsistency or conflict will be found between laws only in very narrow circumstances.  The Supreme Court of Canada has approved this statement by the Alberta Court of Appeal:

“There is no doubt that there exists a presumption of legislative coherence; an interpretation which fosters inconsistency or repugnancy between provisions in different statutes is to be avoided: Driedger, Construction of Statutes, 2nd ed. (1983), page 66; Coté, Interpretation of Legislation in Canada (1984) at pages 269, 274.  It is not enough, however, that the two statutes deal “somewhat differently” with the same subject matter; inconsistency requires that the provisions cannot stand together: Toronto Ry. v. Paget (1909), 42 S.C.R. 488 at 499 per Anglin, J.; Ottawa v. Eastview, [1941] S.C.R. 448 at 462.”
  [My emphasis.]
97. In proposing that NIWA contained a power to designate a second payee, the GN is straining to find an inconsistency.  Such straining is the very antithesis of the approach which the Supreme Court has endorsed.  It follows that the Board should reject the idea that there was such a power.

page 12, second paragraph under argument #3

(beginning with “As an alternative …”)

98. In the second paragraph under argument #3, the GN refers to “whether the reasonable needs of the Government of Nunavut could be met by any response from NWB that does not involve ordering dual beneficiaries.”

Insofar as the needs alluded to here concern land-related elements of reclamation rather than water-related elements, they are simply not an appropriate subject-matter for a request from the GN to the water-licensing authority.

Insofar as the GN’s needs in respect of water-related elements are concerned, they are addressed by the arrangements for calculation, furnishing, administration and application of security that are set forth in the Nunavut Waters Act (as described and interpreted in Justice Canada’s first submissions).  The GN does not have to be designated as a payee in order for those needs to be responded to.

99. Here and elsewhere in the GN’s various statements to the Board, there appears to be some confusion of the GN’s legal entitlements and the GN’s wishes or “needs”.
Doubtless, the GN would like to have a hook directly in the security.  It would like to have more control over the money than section 76 allows, a more direct route to the money, and a chance to say for itself how much is its share.  Unfortunately, what the GN would like is, in this instance, not what is consistent with the law.

100. Furthermore, the Board has to reckon with the fact that not just the GN but indeed every person with interests that might be affected by a water licence would like to have this same sort of hook, and would like not to be subjected to the Minister’s management of security.  For that matter, every person – including Her Majesty – who feels that he or she has, or might one day have, a valid claim to reimbursement or damages would like to be able to bypass any duly-empowered intermediary and simply help himself or herself to whatever security may exist.  And, as a consolation prize, every potential claimant would like to get at least a share of the control which the Act vests in the Minister-referee.

This means that the Board is faced with issues of equity among potential third-party claimants, in this case and in future cases.  And it is also faced with the very real prospect that third-party demands for a share of the Minister’s role will only multiply in the future, just as BHP Diamonds has inspired the GN’s request.

Whether in the Nanisivik case or others, it is entirely feasible that more than one third party will, at the time of licensing, plausibly envision an adverse effect upon himself or herself.  Is the GN going to be given special access to the security while at the same time such access is denied to others?  Conversely, are all potential claimants going to be given not just the opportunity to approach the Minister under the Nunavut Waters Act’s compensation provisions, but in fact an entitlement from the outset to deliberate together with the Minister on when and how the money is to be used?  Potential claimants are likely to support their requests for a share of control by invoking a variety of circumstances, and the Board will likely find that large-scale land-ownership (or land-administration) will not always be a logical or just basis for admitting some claimants into the privileged inner circle of security management, and that the absence of such ownership will not always afford a logical or just basis for screening other claimants out.  And even if only one “partner” is grafted onto the security arrangements every few cases, the result will be a substantial enlarging and complicating and security management, not to mention a substantial increase in the uncertainties attaching to security in each of the files.

As was said in point 22 of Justice Canada’s first submissions, one reason why the Minister is the referee – the sole referee – is that someone has to perform that function.

page 12, footnote 8

101. DIAND reiterates that the scheme of the Nunavut Waters Act is to establish the Minister as a referee, with the task of screening the claims of all potential claimants, including Her Majesty (see points 22-23 of Justice Canada’s first submissions).  DIAND also reiterates that installing the GN as a payee would give the GN preferential treatment (see points 23 and 37(f) of Justice Canada’s first submissions).

102. The requests and implicit complaints of the GN in this footnote (“dialogue of equals”; “joint and several access”) amount to a considerable over-reaching on the GN’s part, both in what it is asking the Board to do, and in what it implies are its entitlements.  Authority (and responsibility) for inland waters, and thus the power to legislate regarding inland waters, are located at the federal level, and the federal Parliament has exercised that power by enacting those arrangements, consistent with the Agreement, which it regards as appropriate.  That the GN would like some allocation of bargaining power different from the one in the Act is not a proper basis for proposing to the Board that the Board rejig the Act’s arrangements, any more than a dissatisfaction with the constitutional distribution of powers is a proper basis.  DIAND respectfully draws the Board’s attention to point 32 of Justice Canada’s first submissions.

page 12, second paragraph under argument #3

(beginning with “As an alternative …”)

103. Regarding the GN’s reference to the unity of the environment, DIAND respectfully refers the Board to points 1-7 of Justice Canada’s first submissions.

page 12, argument 3 (including numbered points)

104. DIAND reiterates the comments made in point 47 of Justice Canada’s first submissions.

page 13, first paragraph

(beginning with “We would argue …”)
105. DIAND agrees with the GN if the GN’s position is that, in determining the amount of security, the Board should consider which site elements may reasonably be regarded as having, or as potentially having, an impact on inland waters.  (In Justice Canada’s first submissions, see points 1 and 5.)

Most activities and structures at the Nanisivik site satisfy this criterion; however, certain of them do not.  Not all lands impacted by the mine, and not all activities and structures on the minesite lands, meet the criterion.  During the July proceedings in Arctic Bay, DIAND identified certain site elements which do not.

Asking the Board to factor in site elements that are not water-related is not asking the Board to take a purposive approach to its mandate; it is asking the Board to step beyond its mandate.

106. A site element with potential for adverse impact on waters may properly figure in the calculation of the security amount even if the adverse impact would not be ongoing.

107. Form is not a matter for the Board.

page 13, second paragraph

(beginning with “To rule otherwise …”)
108. If a given unreclaimed structure on Nanisivik minesite land (or earth which has been contaminated) may reasonably be regarded as having, or as potentially having, an impact on waters, then it is indeed appropriate for the Board to factor the costs of reclaiming that structure (or earth) into its calculation of the security deposit, whether the land in question is federally-administered or administered by the GN.  In point 5 of its first submissions, Justice Canada observed that, in determining whether a site element can reasonably be regarded in this way, one must consider criteria such as: (i) whether there is a substantial and reasonably direct link between the activity or structure and a deposit into Nunavut waters; and (ii) whether there is a serious possibility (rather than some lesser probability) that the activity or structure will result in a deposit into Nunavut waters.

page 13, fourth paragraph

(beginning with “At this moment in time …”)

109. If the Board calculates the amount of security by reference to the total cost of all water-related reclamation, the resulting amount will not leave a high risk of adverse impact from water-related site elements, and thus will not leave a high risk of adverse impact on matters within the Board’s mandate.

110. The need to calculate the security on this basis, and to protect against adverse impact from water-related site elements, does not argue for the designation of the GN (or any other third party) as a payee.

111. As stated in point 37 of Justice Canada’s first submissions, if the GN or the GNWT has failed to require security corresponding to the reclamation of land-related site elements, that is not an appropriate reason for the Board to increase the security amount or to install the GN as a payee.

page 13, fifth paragraph (including bullets)

(beginning with “For this reason, we believe …”)

112. The appropriate response to the GN’s claim for “meaningful access” is much the same as the response to its plea of “reasonable needs”: please refer to points 98-100 above.  The GN would have meaningful access where the arrangements for furnishing, administration and application of security are the ordinary ones – those set forth in the Nunavut Waters Act.  It would have meaningful access where the security amount is calculated by reference to the costs of water-related reclamation, and where a claim on security may be advanced in respect of effects contemplated by sections 76(2)(a) and 13.  Access does not have to be more direct than is authorized by the Act, or otherwise more extensive than is authorized by the Act, in order to be meaningful.
113. Regarding the first bullet:

(a) The security amount should be calculated by reference to the costs of water-related reclamation. The costs of land-related reclamation should be omitted.  The amount so calculated will take account of much of the reclamation on GN-administered land.

(b) If an item on the GN-administered lands cannot reasonably be regarded as being related to water, – i.e. if, among other things, there is no reasonable prospect that it will result in a deposit of waste into water – it is quite unapparent why it should be covered by water-licence security.

(c) The omission of land-related elements when calculating the security amount is not a singularity.  According to the directions in section 12(1) of the NWT Waters Regulations, there are also other things considerations which are not to be encompassed by the calculation: for example, the full potential costs associated with a catastrophic event such as a dam collapse. 

114. Regarding the second bullet:

(a) An ability to access which is subject to federal consent is precisely what the GN, as a potential third-party claimant, is given by the security arrangements contained in section 76 of the Act – arrangements in which the Minister is the sole first-instance payee.

(b) To require that leave be obtained from the NWB before security may be drawn upon or paid out would be contrary to section 76, just as the installation of a second payee would be contrary to section 76.  Such a requirement would, among other things, fetter the discretion of the Minister under section 76 (see point 25 in Justice Canada’s first submissions). 

115. Regarding the third bullet:

In applying (deploying) the security, or considering whether to apply it, the Minister will be prepared take into account all factors which may, according to the Act, properly figure in his decisions regarding application. 

page 13, last paragraph

(beginning with “The Government of Nunavut wishes …”)
116. Readers of the Policy should bear in mind that it does not speak only to water-licensing matters: i.e. it does not speak only to mining activities that are regulated by a water licence, to reclamation activities that are regulated by a water licence, or to security that is required under a water licence. 

pages 14-16

(section entitled “The Form of the Security”)
117. DIAND respectfully draws the Board’s attention to the comments in point 48 of Justice Canada’s first submissions.

118. Regarding the second-to-last bullet on page 14 (beginning with “It expires on …”):

It should be noted that the same bond clause which provides for earlier termination on three months’ notice also contains an accelerated-payment stipulation.  The clause stipulates that the Surety (bonding company) must pay the full amount of the bond to the Obligee (federal Crown) if, by the time two of the three months have elapsed (which will be one month before the termination takes effect), the Principal (CanZinco) has failed to provide the Obligee with acceptable replacement security in at least the same amount.

119. Regarding the last bullet on page 15 (beginning with “It does appear that …”):

DIAND is concerned that similar problems might arise if a second payee is designated or if the security arrangements otherwise deviate from those prescribed by the Nunavut Waters Act. Even if a letter of credit is the form of security employed, the party drawing will still have to be in a position to certify as to its entitlement to draw; and any draw which arguably is contrary to the Act’s rules might result in litigation by the financial institution, the licensee, or (if the licensee is insolvent) the licensee’s receiver or trustee in bankruptcy.

120. Regarding the passage quoted near the bottom of page 15 (beginning with “Security deposits are funds …”):

With the greatest respect, DIAND submits that the passage quoted here is somewhat inaccurate.  Under the Nunavut Waters Act (and also under the NWT Waters Act), all forms of security are subject to the same rules governing application.  In other words, with every form the circumstances in which the security may be used are the same, and the purposes for which the security may be used are the same.  A performance bond is one form of security (or “security deposit”).  The Act does not confine the application of security, or the application of any specific form of security, to a particular period in the life of a mine.

pages 17-18 (the pages which make up Schedule A)

121. DIAND notes that, where the four industrial leases administered by the GN are concerned, the preparatory work for lease renewals (or replacements) was apparently not done prior to the expiration of the leases.  Furthermore, the leases have been allowed to remain un-renewed for two years and seven months (as of August 1, 2002).  DIAND is sympathetic to the possibility that various difficulties may have accounted for some of the delay, but DIAND reiterates (see point 37 in Justice Canada’s first submissions) that neither delay nor any considerations explaining it justify giving to the GN the status of a second payee.
*****

All of this is respectfully submitted.

Thank you for your consideration.

Yours very truly

   “Lee F. Webber”

Lee F. Webber

Legal Counsel to DIAND
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