Part 1.  Overview - Issues for Follow-Up in this Submission

This submission is filed on behalf of the Government of Nunavut, and deals with a number of issues requiring follow-up after the Public Hearing of July 22nd to the 24th, 2002 in Arctic Bay. 

The areas or questions that will receive greatest emphasis in this follow-up submission are:

· Closure & Reclamation Plan -- Response to new technical information provided by CanZinco, (Part 2).

· EBA Soil Sampling Program Report – The results of this recent study are provided by the Government of Nunavut, to substantiate our concerns about environmental degradation in the vicinity of the mine.  There is a need to carry out studies; to delineate the affected area; to establish the levels of metal enrichment and associated risks; to identify its source or sources; and to develop appropriate reclamation responses, (Part 2, ii).

· Future Use Implications - - Given that possible future uses are being explored, what impact should that have on the decision made by NWB now, (Part 3, i)?

· Detailed submissions on Security, (Part 3, ii).

Also, Mr. Lee Webber, Counsel for DIAND had sought and obtained at the public hearing, an undertaking from the Government of Nunavut to provide an update on the status and history of lease administration at the four main industrial areas administered at this site.  This information is provided in Schedule A of the submission.

Part 2.  Closure and Reclamation Plan 

At the public hearing in July 2002, both CanZinco and EBA engineers (retained by DIAND and GN jointly) provided a great deal of new technical information.  We appreciate the obvious effort that has been made by both sets of experts in order to provide as much accurate and timely information as possible, for purposes of this public hearing.  In assessing the adequacy of CanZinco’s reclamation plan overall, and any next steps required, we would request that the Board consider the following Government of Nunavut perspectives, priorities, and new evidence.

i) Responses to new Technical Information

a) Engineered Covers

Earthen Cap:  The appropriateness of the thickness and composition of the cover material proposed by CanZinco has still not been demonstrated to our satisfaction. 

During the Applicant’s presentation it was mentioned that all covers, presumably including the landfill, waste rock, backfill in the adits and open pits, the surface and test cells, were all intended to be composed of a 1.0 m shale cover and a 0.25 m armouring cover of sand and gravel. The inclusion of the armouring layer on all covers may address the erosion concerns raised in our July submission. 

The overall adequacy of the thickness of the cover still needs to be demonstrated, however. While the Applicant identified that the structure was designed and tested to maintain the active layer of permafrost within the cover material, there are still concerns about the minimum cover of 1.25 m. This proposal might require continual maintenance and upkeep of the structure to ensure that the impact land use, erosion, and frost effects (see original intervention) do not compromise the minimum depth of cover. Incorporating a buffer zone (increased depth) might be one way to mitigate the maintenance needs of the structure.  In our view, this concern should be addressed in a revised Reclamation Plan or schedule dealing with tailings cover.  

In the event that maintenance needs are not demonstrably minimized, there would be an argument that the Applicant should then accept responsibility for resulting maintenance requirements, including through Security.         

Possible Talik:  The Reclamation Plan indicates that the Applicant is intending to cover the tailings and surface cell uniformly with the same earthen cover. The principle is that the tailings will be encapsulated in the permafrost layer, which will reduce oxygen availability and take advantage of the effect of temperature on the reaction kinetics. 

We share the concerns of our advisors, EBA Engineering Consultants Ltd. (“EBA”), that the manner of disposing these tailings creates the potential for an unfrozen zone within the mass of tailings (a talik) that could compromise the integrity of the proposed containment.
 It will be important for the Applicant to demonstrate a clear understanding and effective response to the physical or thermal conditions within the tailings mass. A number of issues related to the assessment of these properties during the operational phase of the mine were identified; however, the pending halt to the mining activities at the site should provide an opportunity to assess this aspect of the closure. Advice from EBA, is that an active drilling program should be initiated as soon as practical to determine the presence and extent of any unfrozen zone, and to begin the process of determining an appropriate reclamation response.      

Water Cover:  As mentioned in our submission of July 2002, the Applicant should demonstrate that their proposed minimum of 1 m water cover will be adequate to provide effective containment of the tailings, and will avoid acid generation.  It must be shown that the proposed water cover can ensure that the oxygen availability of the tailings remains low, and that the oxidation reaction that generates acid will be suppressed. 

We are concerned that the desired outcomes might not be met because of wave-induced suspension of the tailings resulting from high winds.  Winter ice formation and spring break-up also raise questions with regard to the adequacy of the minimum 1m water cover.  Lakes in this climate zone are expected to freeze to a depth of 1.8 – 2.0 m, which could cause tailings to become suspended in the ice and water during break up.  Additionally, there is the potential for irregular permafrost formation in the bottom of the lake, which could alter the profile of the sub-aqueous tailing through mechanisms such as frost heaving, compromising the minimum 1 m cover depth of the water cover. 

To meet the Applicant’s burden of proof
, we recommend that additional study information should be obtained regarding the reservoir’s bathymetry, and temperatures in the bottom sediments.  Before final approval, expert analysis of these study results should demonstrate that this proposed containment using 1m water cover is technically adequate and will maintain an acceptable standard of water quality in the vicinity of the reservoir.   Previously expressed concerns about the spillway and proposal to permanently remove decant structures must also be addressed.

b) Soil Contamination

In our July 2002 submission, the Government of Nunavut raised a concern that land under our administration and control, and consequently the water impacted by that land, may have been contaminated by wind-blown tailings, a matter which has not been under our administration and control.  We expressed that the proposed Phase II Environmental Site Assessment may not be adequate to properly detect or respond to this form of mine impact.  
Part 2, ii) of this submission gives more details about a Soil Sampling Report commissioned by the Government of Nunavut, received on August 12th, 2002.  We believe the results of this study substantiate our concerns about the presence of elevated metal levels in the vicinity of the mine.  Though it is not possible to identify the specific sources at this time, the study describes a pattern of concentration suggesting sources that are aboveground and not naturally occurring.  

Based on this new information the Government of Nunavut takes the position that CanZinco should be required to broaden their Phase II ESA this year, and to delineate the full extent of any areas where soil metal levels are demonstrably elevated.  The Phase II ESA should provide a map that clearly indicates the relative concentrations of Zinc, Lead, Cadmium and any other metals of concern throughout these areas.   Further, there is a need to consultatively assess the risks associated with these elevated metal levels in the Applicant’s proposed Human Health and Ecological Impact study, taking into account the full range of possible future uses under consideration.  The source or sources of metal enrichment must be identified, and appropriate reclamation responses must be developed.    Finally, this statement is in no way intended to reduce the ESA requirements applicable to other contaminants canvassed in our submission of July 2002, such as hydrocarbons.  Our concerns in that regard remain as stated.   

c) Underground Disposal

The disposal of contaminated soil, waste rock, and infrastructure in many cases involves the use of the mine workings as a secure repository for the material. In the hearing it was stated that there would be 143,000m3 of excess volume available for storage in the mine workings following the proposed reclamation of the site. In accordance with the Applicant’s onus of proof, there should be a written schedule confirming and supporting the numbers they recited at the hearing. 

With regard to issue of long-term stability of the underground, there have been a number of concerns identified by EBA, resulting from the Proponent’s July 8th response to the Water Board’s questions posed on June 20,2002.  Specifically, Guy Lauzier gave the opinion that the mine would derive stability from the placement of waste material, and the saturation and freezing of water in the waste material as the mine workings are filled with surface water. 

This raises new concerns.  No previous document or aspect of the Reclamation Plan anticipate liquid water penetration of the mine workings or disposal areas, or deals with any associated risks posed by the presence of water in this area.  In our view, further assessment and recommendations concerning long-term stability, and the risks or measures required in relation to liquid water in the mine workings are now indicated, particularly to clarify any needed counter-measures. 

Regarding the use of underground workings for long-term waste storage, the development of an Underground Waste Disposal Plan that incorporates the following are also indicated:

· A simple classification system for waste designated for underground disposal based on type and future risk.

· Criteria for segregation of materials according to the classification system adopted.

· Allocation of available space, based on the premise that those materials that pose the greatest risk will be stored in the deepest portions of the workings.

· Placement methods and schedule for the various material types.

· Maps and sections that show typical or critical components of the disposal areas both before and after filling.

· An evaluation of those locations that pose the greatest risk to long-term instability. Identification of monitoring where it may be required.

· An outline of the documentation that will confirm compliance with the disposal plan and the deliverables that will be on file following closure. 

d) Landfill

The evidence brought forward by community members at the public hearing clearly demonstrated the need for the Applicant to show that their proposal for reclamation of the landfill includes an adequate assessment of contents, and proposal for containment. 

As mentioned in our July 2002 submission, there are a number of concerns associated with past practices at the mine site. To address these concerns we suggested studies to discern the contents and risk associated with the site. Depending on the results of that information it would be possible to develop a method of reclamation that would address any concerns with the site. 

During the tour of the mine site, held during the hearing, EBA engineers, had the opportunity to visit the landfill on our behalf. In their opinion, as described in their July 30th, 2002 letter, it was highly probable that information from the phase II ESA would indicate a further study requirement to assess future risk and to design an adequate closure plan in light of those risks. EBA indicates that aspects of the closure plan requiring further information to be approved are:

· cover thickness; 

· the need for an engineered structure for leachate control and containment,  developed with consideration of the need to minimize long-term maintenance. 

Given the evidence before the Board indicating the presence of hydrocarbons and other possible materials of concern in the landfill, whether or not it is in drums, we agree that the Applicant should be required to demonstrate that waste at the landfill is properly assessed as to contents and associated risks. The proposed reclamation at the landfill should not be approved, until the Applicant can demonstrate that its proposal includes appropriate measures to address the contents and risks identified by such a study.  

ii) Soil Sampling Report
The Government of Nunavut retained EBA Engineering Consultants Ltd. to initiate a soil sampling program to provide information on the composition of metals in soil around the Nanisivik residential site.
  This “Soil Sampling Report” was obtained by the Government of Nunavut because of community concerns about environmental and human health expressed to us during a number of visits to Arctic Bay and Nanisivik, and also because of our need to deal appropriately with any risk of liability associated with the area.

The Soil Sampling Report indicates that there are elevated levels of metals in the area sampled.  Samples generally exceeded CCME guidelines for residential land use. 

The EBA study report states (page 19): 

“ …an enrichment of metals is highlighted in the upper 0.1 meters of surface soil within the four soil probe locations, of which three soil probes are considered to be representative of fill material and the fourth soil probe location was determined to be representative of naturally occurring soils.  This decrease in metal levels with depth is very evident …

The enrichment in the surface soil samples within three of the four soil profile sample locations, and in the elevated levels observed within the surface samples collected from the townsite, as compared to the background soil sample sites leads to the conclusion that the majority of the surface area located within the vicinity of the townsite is impacted by elevated metal concentrations and that the impact is caused from anthropogenic sources and not natural sources.”
To ensure that areas where soil has been contaminated with unacceptably elevated levels of metals is identified and appropriately addressed, the Applicant’s Phase II ESA should delineate the location of impacted areas over a broader range than that covered by our study, and the source or sources of the metals should also be identified. 

The report also suggests a number of potential sources for these elevated metal levels.  We note, for example, that particularly high concentrations of Lead, Zinc, Copper, and Cadmium were found east and north of the sampled area, along a natural drainage route, and parallel to a tailings pipeline right of way.  In our assessment, further detailed sampling of this drainage area and the pipeline right of way should be conducted to determine whether there are contamination sources related to one of these features, in addition to the sources identified in the report.  In our view, the sampling regime presently included in the Reclamation Plan, with only ten samples, is not an adequate response to the potentially wide dispersion of waste now demonstrated through the EBA Soil Sampling Report.    

As stated, based on this new report we must urge the Board to require the Applicant to broaden their Phase II ESA this year, and to 

· delineate the extent of any areas where soil metal levels have been demonstrably impacted by mine activity, 

· provide a map clearly indicating the relative concentrations of Zinc, Lead, Cadmium and any other metals of concern throughout these areas, 

· identify the source or sources depositing this material,

· complete appropriately tailored Human Health and Ecological Impact study, 

· participate in the establishment of site-specific soil quality remediation objectives and reclamation responses to appropriately address the various affected locations, and

· information from the previous soil contamination study done in 1985 should be reviewed and incorporated where possible.  

iii) How can the Board and Parties complete a comprehensive Reclamation Plan?

The Applicant’s Reclamation Plan remains incomplete with a number of foundational studies still ongoing and not due for completion for a period of as much as six to eight months.   These include but are not limited to the Phase II Environmental Site Assessment (Assessment of Soil Contamination) and the Ecological and Human Health Risk Assessment.  At the hearing, the Applicant also undertook new studies and indicated that they would seek new data and information, for example, data from the High Volume Air Filters located around the mine site.   

As indicated in the EBA Letter (Schedule B) this is key information relating to core technical requirements and reclamation objectives which will require later approvals.  We anticipate significant changes and refinements of the Reclamation Plan, in response to the results of these further studies. 

Even from a “concept” level of analysis, the Reclamation Plan is complex and includes many diverse elements and interests.  The Government of Nunavut is concerned that an approach which attaches more and more information over time, (some of which may be contradictory, to the Reclamation Plan filed in February 2002), will result in confusion and possibly also enforcement difficulties.   

As we see things, there are two options available to avoid this concern:

i) When all the necessary study results and professional assessments are available, to consolidate these studies and the existing information into a single revised document. 

ii)  
In the shorter term, require a revised “concept overview” outlining any approved reclamation measures, together with all studies and information gathering required to comply with the Board’s forthcoming decision.  Any plan contents contrary to the Boards decision would be deleted.  Then, for any measure that is still subject to study or future approval requirements of any kind, NWB would provide a deadline for the submission of a separate schedule to be reviewed and approved by NWB in consultation with the relevant regulators.

Either of these options would allow the community and regulators to clearly understand the Applicant’s intentions and obligations, and would facilitate more active and appropriate participation in the approval and reclamation process. 

Ultimately, the revised document or documents should include: 

· For each measure of reclamation

· Appropriate engineered drawings;

· A brief description of historical operating practices;

· A current site assessment;

· A clear statement of objectives for the closure;

· Cover designs and descriptions of all construction activities associated with the closure;

· Predictions for site stability and water quality with details of analyses that support the plan;

· Contingency plans for dealing with uncertainties and adverse performance during post-closure monitoring, (These plans need to include a discussion on events that trigger their implementation);

· A monitoring plan that includes permafrost stability, deformations of the dyke, engineered structures, soil covers as well as water quality determinations;

· A construction plan with material specifications, a quality control plan and as-built deliverables; 
· An estimated cost; and
· An Underground waste disposal plan.
3.  Water License 

i) Impact of Future Use Development on License Conditions and Reclamation Plan
The Government of Nunavut takes the position that future use possibilities that have not yet been realized, should not be given much if any weight in this license hearing. 

As we read Section 57 of the Nunavut Waters and Surface Tribunal Act, and the NWT Water Regulations (ss. 12), they provide that the Board “may not” issue a license unless the Applicant demonstrates i) a closure plan or process is underway which can achieve the environmental standards deemed appropriate by the Board, and ii) that the Applicant is in a position to assume full financial responsibility for the mitigation of adverse impacts, and all development, restoration and maintenance measures, that are demonstrably required for final closing.  

Until there is a valid, endorsed agreement in place with respect to future uses, total reclamation is demonstrably necessary.  We would anticipate that in the future successfully implemented uses or asset transfers, could mitigate this total reclamation requirement, but only with NWB approval: Otherwise it falls to the mine owner.

This position is now re-emphasized by the recent soil testing results.  It is a Government of Nunavut pre-requisite that ecological and human health risks associated with this site must be understood and resolved in a mutually acceptable manner, before there can be any significant assumption of public risk in the area.  The current Reclamation Plan projects a completion date for the Ecological and Human Health Risk assessment next spring, indicating that such a resolution might be hoped for in eight to twelve months time.

The Government of Nunavut is committed to reasonable action that will allow future uses to be developed, and sustain economic income to the region.  This does not include the assumption of unacceptable ecological or human health risks before they have been fully assessed, however.  We hope we were clearly understood when we stated at the public hearing we are working on an interim agreement, for the purpose of preserving and advancing the possibility of future uses.  We hope that agreement will be completed before September 30th, 2002.  We anticipate a period of months or even a year before our environmental pre-requisites can be resolved, subsequent uses fully developed or initiated, and the question whether or to whom a transfer of relevant assets might occur can be finally answered.  

When and if a viable future use or other significant agreement does come into being, interested parties will either have to return to seek license and/or Reclamation Plan amendments, or to invoke any available license or plan terms which the Board may include in anticipation that there may be future mitigation possibilities resulting from new uses.

At the core, we must therefore urge the Board to make a baseline decision now, based on demonstrable facts, not on speculation by the company, or even hoped for future uses, even though we share that hope.  

ii) Security

a) The Amount of Security

It follows from our statements in Part 3, i) that full reclamation should be the basis used for fixing the amount of security.  Unfortunately, only DIAND has submitted expert evidence addressing a full reclamation cost: 27M is the number presently before the Board for this scenario.  As indicated at the pre-hearing and hearing, we would like the opportunity to comment on the Applicant’s estimates of cost for a full reclamation, in the event they differ. 

b) DIAND and GN as Joint Beneficiaries

In our written submission of July 2002 the Government of Nunavut recommended that, to respond appropriately to gaps in the availability of or access to reclamation security, the Board should award Security jointly for the benefit of both DIAND and the Government of Nunavut.  

We pointed out that our situation is the same in certain respects as that of the Kitikmeot Inuit Association in Re BHP Diamonds Inc
.  At this moment in time and for the foreseeable future the Government of Nunavut is like KIA because we lack any existing, binding authority, to require reclamation security for the lands under our administration and control.   

Does the Board have the authority needed to order joint beneficiaries? At the hearing, we explored three possible findings that the Board could make concerning its authority to grant this request.  They are reviewed in additional detail below:

1.  Following the usual Rules of Statutory Interpretation  - Presume Vertical Coherence when interpreting the Nunavut Waters and Surface Tribunal Act.  We first argued that there should be a presumption that the Nunavut Waters and Surface Tribunal Act was intended by its drafters to comply with it’s superior authority, the Nunavut Land Claim Agreement.
  As demonstrated by the BHP case, it was possible and appropriate for the Board to award joint security under the Nunavut Land Claim Agreement, using authority derived and confirmed in the era when the Northern Inland Waters Act and Regulations were in force.  

To comply with this interpretive presumption, we would argue that ss. 76 (2), which makes Security a matter for ultimate Ministerial approval, is not intended to restrict the Board from issuing terms and conditions that are appropriately tailored to circumstances such as ours.  Rather it is like ss. 56 (1), which also requires Ministerial approval for License terms and conditions, matters where the Board exercises a broad discretion to review the facts and needs presented, case-by-case, and forwards a detailed order for submission to the Minister.

This approach also has the benefit of being purpose-oriented.  If the Board’s purpose includes the regulation or conservation of Nunavut water quality, consistent with your ruling in the BHP case, then appropriate security is a necessary tool.  How else can the Board be assured that the reclamation you deem necessary to protect and cleanse mine-impacted waters to an acceptable standard will be performed, come what may?  

2.  If the Nunavut Waters and Surface Tribunal and the Nunavut Land Claim Agreement cannot be reconciled, the Nunavut Land Claim Agreement prevails.
If the Board finds that there is no interpretation that can avoid conflict between these two authorities, then it is the Nunavut Land Claim Agreement which prevails. 

Art 13.2.1 of the  Nunavut Land Claim Agreement establishes NWB on a basis at least equivalent to the powers and responsibilities formerly held by the NWT Water Board under the Northern Inland Waters Act.  

At the hearing we reviewed ss. 13(3) of the Act, and the Regulations.  The Act provides that the Board may

…require the Applicant to furnish security in a form and on terms and conditions prescribed by regulations for the protection of licensees and owners and occupiers of property who, in the opinion of the board are liable to be adversely affected as a result of the issuance of the license to the Applicant.

This means that the NIWA Regulations, which we distributed at the hearing, do NOT limit the Board from naming any or all beneficiaries who “are liable to be adversely affected”, and need the protection of a remedy through security.  Former NIWA Ss. 13 avoided any interference with the NWT Board’s execution of its mandate to respond to such needs or adverse impacts.

If the Board determines there is a conflict between the historic powers referenced in the Nunavut Land Claim Agreement and the Nunavut Waters and Surface Tribunal Act, it is the land claim that prevails.  This is recognized by ss. 3 of the Nunavut Waters and Surface Tribunal Act itself.
  In addition, it is important to keep the following facts about the Land Claim in mind.
· The Land Claims Agreement has constitutional status as treaty conveying rights under s.35 of the Constitution Act, 1982.
· The Land Claims Agreement, by virtue of Article 2, and ss. 3-4 of the Nunavut Land Claim Agreement Act
 has binding force on the federal crown.  Section 4(3) of the Nunavut Land Claim Agreement Act goes on to state

4(3) For greater certainty, any person or body on which the Agreement confers a right, privilege, benefit or power or imposes a duty or liability may exercise the right, privilege, benefit or power, shall perform the duty or is subject to the liability, to the extent provided for by the Agreement.

· NLCA Article 2, and the Nunavut Land Claims Agreement Act s.5, confirm that there is no merger of the provisions of the Claim with subsequent legislation, even if the legislation was intended to implement the Land Claim Agreement.  

· The Nunavut Land Claims Agreement Act s.6 reiterates that, in event of inconsistencies or conflicts between the Agreement and any law the Agreement prevails, and in the event of inconsistencies or conflicts between the Nunavut Land Claims Agreement Act and any other law, the Act prevails.

3.  Restate the Board’s position concerning the “unity of the environment”, indicating how this principle relates to your reclamation and security decisions in this case.

In our previous written and oral statements we have presented this third option as an alternative, but it is also important to consider in conjunction with the other remedies.

As an alternative, this option was meant to explore whether the reasonable needs of the 

Government of Nunavut could be met by any response from NWB that does not involve ordering dual beneficiaries.  Clearly, this response, standing alone, does not provide the certainty that is requested.
  However, the Board does clearly have a third option to clearly restate in your decision the reclamation and security implications of an approach that emphasizes the unity of the environment, e.g.:

i) NWB has the mandate to regulate activities involving the use or deposit of waste in water.

ii) This mandate applies regardless, whether those activities subject to regulation are impacting a federal, territorial, or privately administered parcel of land.

iii) The principle concern in establishing an amount and other terms of security is to ensure complete remediation of adverse impacts caused by these activities, even in the event of an Applicant’s default, and must be crafted with care to ensure that goal is achieved.

iv) The Quantum of Security must therefore be assessed in accordance with the principle of full recovery:  Again, regardless, whether the reclamation activities in question pertain to a federal or territorial parcel of land.

We would argue that a purposive approach to the Board’s mandate positively requires the Board to ensure that the security ordered is in a form and amount sufficient to reclaim all mine-impacted lands, which might have an ongoing adverse impact on water if not reclaimed.

To rule otherwise would run contrary to the Boards past statements about its mandate, and ultimately produce results or risks that contradict that mandate.  For example, unreclaimed land administered by one party could have an ongoing adverse impact on water, despite the successful reclamation of other adjacent parcels administered by a different party who had better access to and control over relief through security.
If the Board has the needed authority, should it be exercised?  The Government of Nunavut is administering lands that are directly used and indirectly impacted by the Nanisivik mine.  NWB must ensure that water impacts caused by the Nanisivik mine are appropriately controlled, including in the event of a default by the current operator.  Security guarantees that reclamation costs mandated by NWB will be guaranteed through an appropriate amount and form of security.  
At this moment in time and for the foreseeable future the Government of Nunavut lacks any existing, binding authority, such as a statute, which might authorize separate reclamation security for the lands under our administration and control.    Therefore, as we argued at the hearing, any failure to properly fund the clean-up on our land carries a high risk of adverse impact on matters within the Board’s mandate, and which we are arguing the Board is in a position to avoid through an appropriate order.   

For this reason, we believe the Government of Nunavut has an interest in ensuring that the terms of the security are effective, (which we will address through the remaining discussion in this section of our submission), and in having meaningful access to the security if the current operator should default. Our interest is distinct from that articulated by DIAND to date.  In our submission, this means 

· the Government of Nunavut’s clean-up requirements should be included in the costing (we think they always have been), and 

· the Government of Nunavut should also have the ability to access security for defaults relating to NWB compliance on the land that we administer, even if federal consent and/or NWB leave is required as a prerequisite, and  

· Territorial views, priorities and reasonable reclamation requirements should be  necessary federal considerations in deploying the security.  
The Government of Nunavut wishes to confirm our support for the point made in DIAND’s Nunavut Mine Site Reclamation Policy, that the required standard of reclamation should be based on the 1994 Whitehorse Mining Initiative definition: “ returning mine sites and affected areas to viable and, wherever practicable, self sustaining ecosystems that are compatible with a healthy environment and human activities.”

c)  The Form of the Security 

The core security documents presently applicable to the Applicant and approved by Canada are on record as Exhibits 3 and 4, introduced by the Government of Nunavut at the Public Hearing.

We agree with DIAND about certain baseline principles, expressed in their Minesite Reclamation Policy for Nunavut, including

· the security should be readily convertible to cash;

· it should be applicable to, and retain its full value throughout the life of the mine and, if applicable beyond; and 

· it must remain beyond the control of the operating company, or its creditors, in the event of insolvency.

Our best indications based on a review of this existing security are:

· The current negotiated bond (Exhibit #3) is not easily converted to cash, as opposed to the earlier form: a letter of credit.
  In this case, the situation is further aggravated because security holder may not be resident, have assets, carry on business, or be subject to a lawsuit filed in Canada.  Our searching indicates that there is no federally or territorially registered company with any variation on the word “Fireman’s” in its corporate name, and the bond itself contains no confirmation that any Canadian law or authority other than the Northwest Territories Waters Act could be applied in the event of a dispute.

· The current negotiated bond format will not retain its full value throughout the life of the mine, or beyond.  It is drafted to apply with the following limitations:

· It expires on July 30th, 2003, and can be revoked earlier on three months notice;

· During the period when it is in effect, statements on page one of the Bond, indicate that the bond can only be converted to cash in relation to a breach by CanZinco of 

· “…water license #NWB1NAN9702…originally granted to Nanisivik Mines Limited by the Nunavut Water Board for the term July 31 , 1997 to July 30 2002”; AND/OR

· “the Northwest Territories Waters Act and the Regulations thereunder” 

We find no transitional provisions in any document including the Nunavut Waters and Surface Tribunal Act which would remedy the incomplete identification of applicable laws before and after the Northwest Territories Waters Act, and we are concerned that the bond restricts access to security to breaches that occur during the active life of license #NWB1NAN9702 and to the period ending July 30th 2002.  This may cause a number of serious problems, including:

· an inability to rely on or realize the bond in relation to breaches of a license or of an applicable statute which occur or are discovered after July 30 2002, AND/OR

· an inability to rely on, realize or transfer the bond, after the renewal of the identified license, or the issuance of a new license,

· a lack of general access to security regarding breaches which, though they fall outside the narrowly stated limits of this negotiated bond, would be remediable through a letter of credit or other “hard” security.

· It does appear that this bond amount is held beyond the control of the operating company, or its creditors, in the event of insolvency – but the terms on which it is worded leave many arguments that could be raised by the security holder as grounds for avoiding its responsibilities under the bond.  The Surety can rely on any irregularity in order to dispute and seek to avoid claims for access to security that do not fall within the old NWT Waters Act, and the particular subsections referenced in the Bond.

The Government of Nunavut is not the first to reference these important security considerations.  In 1997 the Nunavut Water Board issued a license which requires a “security deposit” to be maintained.  Under Part I GENERAL CONSIDERATIONS, B. Security Deposit, the Board stated:

Security deposits are funds which are set aside for mine site restoration after closure, whereas performance bonds are generally used for remedial activities in case of contamination during the mines operation.  In this case, the NWB believes that is appropriate to allow the security deposit to be used for both purposes.

Based on our reading outlined above, it seems to us that both the form and terms of the Fireman’s Fund bond are non-compliant with this statement.

Moving forward in time, we also observe that the Board must now give special consideration to ensure it is fully satisfied of  CanZinco’s “financial responsibility” as confirmed by ss. 57 of the Nunavut Waters and Surface Tribunal Act.   In our view, closure is arguably the time when this factor becomes most crucial.  After September 2002, the mine will no longer be financially productive.  In order for security to follow the BHP directive, and be issued in a form that is responsive to the site-specific and stage-specific information in this application, we take the position that the Board should give directions in its decision and license, addressing any deficiencies with specific and detailed instructions for its future security requirements.  

Given the late stage in the life of the mine, we would argue that a hard form of security, such as an irrevocable letter of credit, is necessary.   For ease of access, it would be  preferable that the letter be obtained from one of the five major chartered banks in Canada. The existing bond, dated December 21, 2002,  was only substituted for a previous letter of credit from the Bank of Nova Scotia in January 2001.  Without a return to more easily liquidated security, there is a real potential for long periods in the midst of reclamation, when procedural arguments or litigation about security are happening.  During these periods, the Board has legitimate concerns to address regarding the risk of inactivity at the site, and corresponding harmful impacts on area waters.  At minimum, it is in the public interest that the person granting security should be resident, have assets or carry on business in Canada.  

The Government of Nunavut also takes the view that, upon any default during reclamation  or monitoring, including any default in depositing required security, the entire Reclamation Plan should come due effective immediately, regardless of any dates to the contrary that would have applied had there been no default.  Periodic reporting, review, and even public scrutiny, are appropriate at this stage, given the heightened public interest in the terms, and status, and any proposed mitigation of security requirements.  

d) The appropriate Principal and License Applicant

This issue, whether CanZinco Ltd. is the appropriate principal in the security, or an appropriate Applicant for this license, was raised in our submission of July 2002, and has not yet been resolved to our satisfaction.  Depending on CanZinco’s response to undertakings on August 14th we may have further submissions to make on this point. 

e) Current Status of Security - Implications

Given that the Applicant is reportedly in breach of it’s Security obligation, pursuant to # NWB1NAN9702, to file an $1M increase of security on or before July 31st, 2002, the Board may unfortunately be in a position, where an adverse finding regarding past performance and/or the enduring financial responsibility of the Applicant is unavoidable.  While the Government of Nunavut’s concern about this state of affairs cannot be overstated, given our outlined concerns about the potential defects in the Form and Terms of the Fireman’s Fund Bond, caution may well be advisable at this time, with respect to the exercise of other possible remedies.






-Taima 

Schedule – A

Information on the status of GN Leases & on GN activity concerning the Leases

On July 24th, the Government of Nunavut (GN) undertook, in response to a DIAND request, to provide update information on the status of the major “industrial” leases held at the Nanisivik Mine Site – those dealing with pipelines, the Mill area, the STOLPort, and the Twin Lake Shore.  

It was discussed at the hearing that, in addition to these leases, the territories administer a variety of residential type leases in the area of the mine.  We understood from the discussions that those additional non-industrial leases were not of particular concern to DIAND, and not to be included in our undertaking to provide information.

The requested status summary is provided in this chart:

	Lease File
	Lease No.
	Affected Area
	Status

	SK-003/004
	40044T &

40163T
	Pipeline Right of Way
	Transferred to Canzinco July 9th 1998.  Term expired January 1st 2000.

	708-SK-008
	L-40041T
	“Mine Access & Storage” (Now the Mill Site)
	Transferred to Canzinco July 9th 1998.  Term expired January 1st 2000.

	708-SK-009
	L-40042T
	STOL Port
	Transferred to Canzinco April 2nd 1998.  Term expired January 1st 2000.

	708-SK-010
	L-40043T
	West Twin Lake Shore
	Transferred to Canzinco July 9th 1998.  Term expired January 1st 2000.


The requested information about territorial government activities with respect to these leases, is as follows:

· We are advised that Nanisivik Mines Limited received the first round of leases from the NWT Commissioner, effective January 1, 1975, and that NWT confirmed a second group of leases in 1995, for the period January 1, 1990 to December 31, 1999.   

· The lease and mine operations were transferred from Nanisivik Mines Limited to Canzinco in July 1998. Nunavut assumed the territorial government role in April 1999.

· The Abandonment and Restoration Plans required by these leases had not been confirmed.  The Plans were due in 1997.  By 2000 review comments had been confirmed by the Department of Indian and Northern Affairs, Fisheries and Oceans, Environment Canada, the Nunavut Water Board, the Department of Sustainable Development and the GNWT Department of Municipal and Community Affairs.  

· The following organizations, however, had not provided comments on the Abandonment and Restoration Plans: Qikiqtani Inuit Association, Hamlet of Arctic Bay and the Hunters’ and Trappers’ Organization.

· The Lands Division, Department of Community Government and Transportation (CGT) re-circulated the Abandonment and Restoration Plan proposed for the leases, providing a deadline of November 23, 2001 for the outstanding replies to be submitted. The intention was to incorporate these comments in the new CGT Abandonment and Restoration Plan and issue new leases by early 2002.

· On or about November 1, 2001, CGT became aware of correspondence from Canzinco to the Nunavut Water Board, which gave notice of their intention to close Nanisivik Mine in September 2002.

· CGT then participated in the internal discussions that lead GN to advocate for a single A&R Plan and streamlined review process in connection with the closure.  While that review process is underway, Canzinco has continued to operate the mine with the leases in an over held state.  

· GN responded to a DIAND request for disclosure of the leases listed above, by forwarding the existing documents to Carl McLean, in March 2002.

· CGT is in the process of drafting replacement leases that will deal appropriately with the closure of productive operations and the streamlined review process by which the mines reclamation proposals are being evaluated.  For example: i) the past lease requirements for a separate abandonment and reclamation plan are removed, and upon issuance of NWB’s decision and license any gaps will be dealt with in the text of the lease; ii) the parties mutual reliance on NWB A&R plan will be confirmed in all 5 leases; and iii) the scope of approved land uses will updated…  

· CGT anticipates that the revised leases will require no further review after the NWB hearing, and that they should be confirmed in a form acceptable to both parties by or very shortly after September 30th 2002.

Schedule “B” 

See attached EBA Letter, received July 30th 2002.

Schedule “C”

EBA Soil Sampling Report,  August 2002
EXECUTIVE SUMMARY

EBA Engineering Consultants Ltd. (EBA) was retained by the Government of Nunavut, Department of Sustainable Development, to undertake a soil sampling and analytical

program at Nanisivik Townsite, within a parcel of land referred to as the “Block

Transfer”, associated with the Nanisivik Mine.

The purpose of the investigation was to identify potential metals enrichment of surficial

soils resulting from mine operations. The results of the soils analysis were used to

undertake a human health risk assessment associated with current soils quality. It is to be

understood that human health risk assessments are driven by land use. At the time of this

undertaking, future land use for the Block Transfer site had not been determined.

Therefore, this report presents the results of the initial soils quality assessment program

and the summary of potential health risks associated with current land use only.

During this program, a total of 132 soil samples were collected and submitted for

laboratory analysis for metals. The analytical protocol selected, in consultation with the

analytical laboratory, EnviroTest Laboratories (ETL) of Edmonton, was US EPA Method

3051 (ICP-MS). This method was selected on the basis of low detection limits. The

samples were collected throughout the townsite and located on a grid-base system. Each

sample location was further surveyed using GPS. Samples were collected from the upper

0.05 m of the soil profile. Two background soil sample locations were also selected.

These sites are located topographically upgradient of both the mine and townsite. The

analytical data obtained from these locations was used to establish baseline levels of

metals in the Nanisivik environment.

Industry standard sampling protocols were employed throughout the project. Care was

taken to prevent cross contamination of soil samples and to maintain sample integrity.

However, for the purposes of this investigation, legal sampling protocols were not

invoked.

Analytical results were interpreted spatially, both horizontally and vertically, using a

geostatistical-based modeling program. The analytical results identified metals

enrichment of surficial soils located within the confines of the townsite. The analytical

program and the methodology selected focused on zinc, lead, cadmium and copper levels

in the surficial soil samples.

The metal distribution pattern depicted locations with elevated concentrations of metals

within two to three separate anomalies identified along a creek bed at the extreme

western portion of the townsite. Additionally, several other discrete surface anomalies

were identified scattered throughout the northern portion of the townsite located in the

vicinity of the cafeteria and office building. The concentration of zinc, lead and cadmium

generally exceeded the CCME criteria for residential land use.

A comparison of metal concentrations in the background samples, with metal levels in

the surface samples collected from the townsite, indicated that overall, the background sample sites contained lower metal concentrations at surface and exhibited less variability

with depth. On this basis, it was concluded that the metal levels contained within the

background soil samples are probably indicative of naturally occurring levels in the

surrounding environment.

During the study, several potential anthropogenic (man-induced) sources of metals were

identified in the surface soils collected from the townsite, all of which require further

evaluation in future studies to determine their potential contribution to the metal

enrichment of the soils. The potential sources include transport of concentrate dust from

the dock and/or mill area by vehicle tires and/or wind, and dust deposition from the

tailings deposition area by wind.

An evaluation of the human health risks associated with the identified metal levels was

completed by ETL. They determined that the metal levels identified within the surface

soils at the townsite would normally be considered toxic. This conclusion has not

considered the local climate or environment where surface soils are immobilized by

freezing for two thirds of the year. The metal concentrations found in soil samples

collected at the Nanisivik town site followed a pattern consistent with areas affected by

zinc mining.

The natural occurrence of zinc and lead within the environment in frequent outcrops at

the Nanisivik area may preclude direct application of the CCME Guidelines for site

remediation criteria. Site-specific remediation criteria based on identified land use must

be developed that will fully evaluate transport mechanisms, receptors and exposure

levels. In addition, any remediation criteria will have to take into consideration not only

human health risks but ecological risks as well.
� See Schedule “B”


� Nunavut Waters and Nunavut Surface Rights Tribunal Act, ss. 57 (a).


� Note, to ensure clarity, this was a separate study, independent of EBA’s joint retainer with DIAND and GN to provide technical support and assessment concerning the Reclamation Plan and Public Hearing as a whole.


� (1999) 29 C.E.L.R. (NS) 248; 1999 CarswellNun 1.





� See Cote, The Interpretation of Legislation in Canada (3rd), (Carswell: 2000) pages 367 - 373


�  Ss. 3(1) provides:  Where there is any inconsistency or conflict between the Agreement and the Act, the Agreement prevails to the extent of the inconsistency or conflict.  





� R.S. 1993, c-29.


� For example, we would be less able to enter into a dialogue of equals with DIAND, and would have no joint or several access to the security.  It was confirmed in the case of Re Bodner Road Construction Ltd., (1963), 43 WWR 641 (Man.Q.B.), that a surety is not liable to the claims of third parties (subcontractors in that case) even though the purpose of the bond was to secure the payment of those third parties.


�  Mine Site Reclamation Policy for Nunavut, page 9 (paraphrased, italics mine).





� See K.P. McGuiness, The Law of Guarantee, (2nd) Carswell, 1996, at part 12.55 (page 808) and part 12.74.  As compared to a security bond or performance bond – a letter of credit or performance guarantee ensures that the issuer is bound to pay out beneficiaries' claims on demand.  Under a security bond or performance bond the issuer can contest payment obligations on ground including: narrow interpretations of the obligation, arguments that a beneficiary has defaulted, and/or requirements for additional proof that there has been a default.





Government of Nunavut, August 14th, 2002                
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