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DEPARTMENT OF JUSTICE

MINISTÈRE DE LA JUSTICE  

Our file: 7700-160

August 23, 2002
Mr. Thomas Kudloo

Chairman

Nunavut Water Board

P.O. Box 119

Gjoa Haven, NU

X0E 0J0

Dear Mr. Kudloo

Re:  
License Application & Plan for Reclamation (2002) 

Nanisivik Mine -  No. NWB1NAN9702
On behalf of the Government of Nunavut please accept these final comments, regarding the License Application and Plan for Reclamation for the Nanisivik Mine (2002) filed by CanZinco Ltd.   We would like to focus our comments on certain issues raised by information received last week, and hope that this final input from the Government of Nunavut may be of assistance to your upcoming decision.  

The Government of Nunavut has not received the report of outcomes from the technical review meeting of August 20th, 2002 in time that they may be reviewed by affected regulators.  Therefore we are not in a position to comment or to confirm regulatory approval or disapproval of any outcomes of that meeting that may be reported to you.

The issues addressed below are:

· Regulatory Pre-approval requirements for the Human Health & Ecological Risk Assessment;
· Is CanZinco a “Financially Responsible” Applicant?

· Security & Financial Responsibility.

Pre-approval requirements for the Human Health & Ecological Risk Assessment

Regulators from the Department of Sustainable Development, (Environmental Protection), and the Department of Health and Social Services have requested that we expand on their need for their active involvement, in order to ensure that the upcoming Human Health & Ecological Risk Assessment has valid, reliable, comprehensive and practically useful results.

To achieve these aims, GN regulators will need to review and pre-approve a detailed outline of proposed research measures and methodology, and also the scope of possible future use options that are to be addressed by the study.

The recent Soil Sampling program Report has brought forward new concerns about the impacts to be resolved by this study.  Also, consultation is warranted because of the position taken by community members and NTI at the hearing: that traditional uses have been impacted by the availability of road access in the general area of Nanisivik.  It is important that all perspectives and interests bearing on human use, including more recently evolved “traditional uses”, are considered within the scope of this forthcoming study.

Is CanZinco a Financially Responsible Applicant?

The material on file presents an opportunity for the Board to assist future stakeholders by ruling on the appropriate meaning or factors which should be considered when assessing or demonstrating “financial responsibility” as required by ss.57 (b) of the Nunavut Waters and Surface Tribunal Act, and whether CanZinco has discharged this onus.

The Board “may not” issue a license unless the applicant demonstrates sufficient financial responsibility to satisfy the Board it can mitigate the adverse impacts and measures of maintenance and restoration which are required at this site.  If this onus has not been met, the Board’s options are: to require additional evidence; or if the record is reasonably complete and demonstrates an absence of financial responsibility, to decline the license application. If CanZinco Ltd., standing alone, cannot discharge their onus to demonstrate financial responsibility, then it may be necessary for them to partner with their parent Breakwater or use other measures to meet this statutory requirement and become a successful applicant.

In an insurance or motor vehicle context, the term “financial responsibility” generally refers to a requirement for valid insurance to be in place, to protect the public by ensuring some recovery against adverse impacts after an accident. 
  The analogous guarantee in this matter would be security, and we have already argued that security is one available tool for ensuring appropriate financial responsibility.

However, in our view, ss.57 cannot be referring only to security guarantees when establishing “financial responsibility” as a statutory threshold.  Security as a subject matter is very thoroughly explained at ss. 76 and elsewhere in the Act.  In ss. 57, the use of a different, broader term, “financial responsibility”, implies that the Board has to consider a broader range of factors before deciding whether a license should issue to this applicant.  Also, in other corporate contexts, financial responsibility is raised together with “past performance” to indicate there should be a deeper investigation of the financial status and prospects of the applicant.

Although GN raised concerns about financial responsibility, in this broader sense, in our written submission dated July 5th, 2002, (at page 27), CanZinco Ltd. has offered very little to demonstrate their financial responsibility.  Nevertheless, there is some information on record in the hearing, which we think should be considered in determining whether CanZinco Ltd, standing alone as a corporate entity, has met the statutory “financial responsibility” threshold.  

· CanZinco Ltd. (Nanisivik Division) wrote to NWB on October 31st 2001, citing “depressed metal prices” as the cause for announcing closure effective September 30 2002, and indicates that the recent commodity downturn is “deeper and longer than any downturn previously experienced.” This letter and all subsequent operator statements indicate that productive operations, and therefore all income in the Nanisivik Mine division of CanZinco Ltd., will cease in just over one month;
· Breakwater Resources Ltd., wrote to NWB November 15th 2001, proposing a License extension;

· Breakwater Resources Ltd. wrote to DIAND August 2nd 2002, indicating that the 1M-security increase due at the end of July was not in place, and proposing to use assets as security.  This correspondence was subsequently copied to the Board and placed on the public record later in the month of August.  We see this letter as a very significant indicator of Breakwater’s exercise financial control over it’s subsidiary;

· CanZinco Ltd. provided a submission to NWB on August 13th 2002, which also includes relevant information:

· A list of the directors and officers of Breakwater and CanZinco at page 9 indicates that all of CanZinco’s directors and officers, hold positions as directors and officers of Breakwater Resources Ltd. CanZinco is a wholly-owned subsidiary of Breakwater Resources Ltd.; and 

· Item C at the bottom of page 10 indicates that CanZinco does not maintain independent audited financial statements, but carries on financial reporting through its parent company Breakwater.  

While information demonstrating Breakwater’s recent and historic financial performance is a matter of public record
, CanZinco-specific financial information is not publicly reported, nor has it been brought forward in this hearing to discharge the onus concerning financial responsibility.

Given this information on the NWB record, the Government of Nunavut takes the position that the Board should indicate in its decision what factors and evidence it has considered relevant in assessing the financial responsibility of the applicant CanZinco Limited, and in determining whether their statutory onus pursuant to ss. 57 (b) of the Nunavut Waters and Surface Tribunal Act has been discharged.  

Security & Financial Responsibility

We still have no security estimates from CanZinco Limited, which address a full reclamation.  We have however taken the opportunity to review John Brodie’s Reclamation Cost Estimate of June 29th 2002 to confirm that the need for further study and mitigation disclosed through our EBA Soil Sampling Report (August 12th 2002), appear to be anticipated at pages 5 and 9 of that report.  

As to the proposal to include or offer CanZinco “assets” as security, in addition to the very able arguments offered in DIAND’s letter of response, it appears from registry searches that CanZinco’s assets, regardless when acquired, are subject to at least one “fixed and floating” charge that would have priority over any such security interest.  As can be assumed from our submission of August 14th, 2002, the Government of Nunavut is generally opposed to CanZinco’s proposal of August 2nd 2002.

In addition, we must take issue with DIAND’s submissions of August 14, 2002 with respect to Security in several important respects.

· First, the security ordered by NWB as a guarantee for the mitigation and restoration to prevent mine-induced contamination of water is NOT for, or in any way limited to, federal-specific lands or impacts.  The very idea runs contrary to the words and spirit of the land claim, and NWB’s mandate to manage water “in the Nunavut Settlement Area”.
· Second, any security that would be within GN’s power to impose through legislation, would necessarily avoid duplication or overlap with the authority exercised by NWB in regulating water impacts and the requirement for appropriate security relating to those impacts.   Mr. Webber’s arguments seem to posit some form of independent territorial regulatory regime including the regulation of water impacts, which would also arguably run counter to the intentions of the Nunavut Land Claim Agreement in our view.

· Third, even in the event there were shown to be some “land-only” forms of environmental impact, where security requirements could be imposed within the scope of our territorial legislative and administrative jurisdiction, a statutory authority for is needed before security requirements can be effectively imposed.  Mr. Webber’s submissions do not seem to take into consideration that, particularly in Nunavut, such developments, no matter how important, can only be addressed after due consultation, and after thorough legislative and policy development and debate, likely involving a course of years.  

· Finally, the GN and DIAND are involved in cooperative forms of administration throughout a broad range of practical activities in Nunavut.  In the event security were put in place for the joint benefit of GN and DIAND, one of our first reasonable steps as co-beneficiaries would quite obviously be to establish a protocol or administrative agreement covering any areas of uncertainty, in order to ensure that the co -beneficiaries understand the other’s expectations and have, to the full extent possible, a collaborative and complementary approach pre-approved, in the event the Security is modified or accessed.

To conclude, we thank you once again for the opportunity to voice concerns on behalf of Government of Nunavut regulators, and our public constituency.  We feel that the hearing process, and the need to approach it with one, clear, and effective voice, have imposed a very beneficial discipline on all of the impacted departments and officials of the Government of Nunavut.  

We hope that our efforts to meet these challenges will be of assistance to the Board in your deliberations, and that all parties will ultimately keep in mind the overarching goal of ensuring a safe and beneficial legacy for current and future residents of Artic Bay and surrounding communities.

Please feel free to contact me personally concerning any matter related to the closure, the hearing process, or our submission.

Sincerely,
Susan Hardy

Legal Counsel

Legal and Constitutional Law Division

�  Blacks Law Dictionary (5th);  Dictionary of Canadian Law.





� 2002 press release: http://www.breakwater.ca/news/020801.htm
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