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August 13, 2002






To:

Distribution List

Subject:
Order of the NWB

On April 30, 2002, An Act respecting the water resources of Nunavut and the Nunavut Surface Rights Tribunal and to make consequential amendments to other Acts (Act) was assented to by the House of Commons of Canada. Part 1 of the Act gives effect to the provisions of the Nunavut Land Claims Agreement related to the management of waters in Nunavut, Part 2 establishes the Nunavut Surface Rights Tribunal, and Part 3 identifies transitional provisions, and consequential and transitional amendments. The Act is available from the Parliamentary Internet Parlementaire website (http://www.parl.gc.ca), the Nunavut Water Board ftp site (ftp://ftp.nwb.yk.com in directory NWB Administration/Bill C-33), or by contacting our office.

Section 173 (1) of the Act provides that the regulations made pursuant to the Northwest Territories Waters Act will continue to apply until they are replaced or repealed under the Act. The current Northwest Territories Waters Regulations (SOR/93-303a) contains provisions defining water management areas (section 3), water use or waste deposit without a license (section 5), application for licenses and fees (sections 6 and 7), licensing criteria (section 8), water use fees (section 9), assignment and cancellation of licenses (sections 10 and 11), security (section 12), expropriation (section 13), public register (section 14), and reports (section 15). However, section 5 of the Regulations, which permits some water use and waste deposit activities without a license – is clearly inconsistent with s. 13.7.1 of the NLCA, which states that “(w)ith the exception of domestic or emergency use of water as set out in Section 5 of the Northern Inland Waters Act RSC 1985, C. N-25, no person may use water or dispose of waste into water without the approval of the NWB”.
In the case of inconsistency or conflict between the Act and the NLCA, the Act provides that the NLCA prevails to the extent of the inconsistency or conflict. Therefore, in order to uphold the letter, spirit and intent of s. 13.7.1 of the NLCA, the NWB has made an order to the effect that the provisions of the regulations made under paragraph 33 (1)(m) or (n) of the Northwest Territories Waters Act cease to apply in relation to Nunavut. This order, a copy of which is enclosed along with the Regulatory Impact Analysis Statement, was duly adopted by motion of the Board and has been registered with the Privy Council. It has also been published in the Canada Gazette (Pt. II, Vol. 136, No. 16, 7/31/02). This order, made pursuant to the Board’s powers under clause 173 (3) of the Act, nullifies the application of Section 5 of the Regulations, which states:

5.
(1) A person may use water and deposit waste without a licence if the proposed use or deposit

   
(a) has no potential for significant adverse environmental effects;

   
(b) would not interfere with existing rights of other water users or waste depositors; and

   
(c) satisfies the criteria set out

   

(i) in respect of an industrial undertaking, in column II of Schedule IV;

   

(ii) in respect of a mining and milling undertaking, column II of Schedule V;

   

(iii) in respect of a municipal undertaking, in column II of Schedule VI;

   

(iv) in respect of a power undertaking, in column II of Schedule VII; and

(v) in respect of an agricultural, conservation, recreational or miscellaneous undertaking in column II of Schedule VIII.

(2) An individual may, without a licence, deposit waste that is sewage from a residential building, in accordance with the General Sanitation Regulations of the Northwest Territories.

(3) A ship within the meaning of section 654 of the Canada Shipping Act may, without a licence, deposit waste if the deposit of that waste is not prohibited under Part XV of that Act.
This order will be in effect until such time as the regulations made under section 33 and 34 of the Northwest Territories Waters Act have been replaced or repealed. However, while this order is made to ensure the integrity of the water management regime established by the NLCA, the Board also recognizes that the new licensing scheme in Nunavut should be practical, manageable, and efficient, and as was suggested by industry and government, that thresholds may be appropriate or desirable. 

For these reasons, we will soon consult the public and all stakeholders regarding water uses and disposal of waste into water (thresholds) that could be permitted without a license in future regulation adopted under the new Act. To this end, the NWB encourages you to review the existing Regulations (Schedules IV to VIII) with the Nunavut context in mind. We are in the process of preparing a first draft of proposed exemptions for discussion purposes which will be sent under separate cover. After reviewing all comments received, the Board will make recommendations to the Minister of Indian and Northern Affairs pursuant to s. 84 of the Act.

Meanwhile, do not hesitate to contact the Board in writing should you have any question or concern.

Sincerely,

Philippe di Pizzo

Chief Administrative Officer

Encl.
Order and Regulatory Impact Analysis Statement

 SEQ CHAPTER \h \r 1AN ACT RESPECTING THE WATER RESOURCES ON NUNAVUT AND THE NUNAVUT SURFACE RIGHTS TRIBUNAL AND TO MAKE CONSEQUENTIAL AMENDMENTS TO OTHER ACTS   S.C., 2002, c.10

The Nunavut Water Board, pursuant to subsection 173(3) of the Nunavut Waters and Nunavut Surface Rights Tribunal Act (the Act), hereby makes an order to the effect that the provisions of the regulations made under paragraph 33 (1)(m) and (n) of the Northwest Territories Waters Act cease to apply in relation to Nunavut. This order specifically nullifies the application of Section 5 of the NTWA Regulations.

COMING INTO FORCE TC \l1 "
This order comes into force the day on which it is registered.

 TC \l1 "
 TC \l1 "
 TC \l1 "
REGULATORY IMPACT ANALYSIS STATEMENT TC \l1 "
(This statement is not part of the Regulations.)

Description TC \l1 "
The purpose of the Act is to give effect to the provisions of the Nunavut Land Claims Agreement related to the management of waters in Nunavut, establish the Nunavut Surface Rights Tribunal, and to identify transitional provisions, and make consequential and transitional amendments. Section 173 (1) of the Act provides that the regulations made pursuant to the Northwest Territories Waters Act will continue to apply until they are replaced or repealed under the Act. However, section 5 of the current Northwest Territories Waters Regulations (SOR/93-303a), which permits some water use and waste deposit activities without a license, is inconsistent with s. 13.7.1 of the NLCA, which states that “(w)ith the exception of domestic or emergency use of water as set out in Section 5 of the Northern Inland Waters Act RSC 1985, c. N-25, no person may use water or dispose of waste into water without the approval of the NWB”. 

In the case of inconsistency or conflict between the Act and the NLCA, the Act provides that the NLCA prevails to the extent of the inconsistency or conflict. Therefore, in order to uphold the letter, spirit and intent of s. 13.7.1 of the NLCA, the NWB has made an order to the effect that the provisions of the regulations made under paragraph 33 (1)(m) or (n) of the Northwest Territories Waters Act cease to apply in relation to Nunavut. This order is made pursuant to the Board’s power under clause 173 (3) of the Act, and specifically nullifies the application of Section 5 of the Regulations.

Alternatives TC \l1 "
Since the purpose of this order is to eliminate the inconsistency between the Act and the NLCA and uphold the letter, spirit and intent of s. 13.7.1 of the NLCA, there was no acceptable alternative.

Benefits and Costs TC \l1 "
1. 
This order will eliminate the inconsistency between the Act and the NLCA and will uphold the letter, spirit and intent of s. 13.7.1 of the NLCA.

2. 
A more comprehensive consultative process will result and a wider dissemination of information regarding water management and policy will be achieved.

3. 
Through the NWB’s application process and rules of procedure, the water resources of Nunavut will be more closely monitored resulting in the enhancement of their protection and conservation.

4. 
Although the number of applications for water licenses before the Board will increase, this action is necessary and its benefits clearly outweigh the costs. 

Consultation TC \l1 "
Given that the Act is in conflict with the NLCA and that the Agreement prevails regarding this inconsistency, it was deemed that no consultations were necessary in this situation.

Compliance and Enforcement TC \l1 "
Compliance and enforcement will be ensured through the Nunavut Water Board’s water license application process and Rules of Procedure.

Contact TC \l1 "
Philippe di Pizzo

Chief Administrative Officer

Nunavut Water Board

P.O. Box 119 TC \l1 "
Gjoa Haven, NU  X0B 1J0 TC \l1 "
Tel: (867) 360-6338

Fax: (867) 360-6369

