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Thank you Sergey,

 

For the benefit of anyone who was having technical difficul�es or not able to a�end part of the NWB Technical
Mee�ng on Nov. 30, 2020, what follows are speaking notes for my follow up comments and ques�ons rela�ng to
ECCC’s email circulated below. Agnico Eagle looks forward to con�nued bilateral discussions with ECCC on this topic
and hopes to report to the NWB any resul�ng updates.  I request this follow up email be provided to the Distribu�on
List and placed on the NWB public registry.

 

Agnico Eagle thanks ECCC providing the addi�onal clarifica�on before the break and for the follow up email below
providing further informa�on. 

 

The materials ECCC provided refer par�cipants to some summary documenta�on filed during the environmental
assessment of a diamond project in Saskatchewan that took place in 2013. At that �me, the Metal Mining Effluent
Regula�on did not apply to diamond mines and so it appears based on our summary review of the ECCC email that on
that file ECCC considered the proposed discharges in rela�on to sec�on 36(3) of the Fisheries Act. 

 

Since 2013, the MMER have been replaced by the Metal and Diamond Mining Effluent Regula�ons (MDMER).  The
MDMER now apply to both diamond mines and metal mines.   Through MDMER, per sec�on 4 mines are permi�ed to
discharge effluent in compliance with sec�on 36(3) of the Fisheries Act if:

(a) the concentra�on of the deleterious substance in the effluent does not exceed the maximum
authorized concentra�ons that are set out in columns 2, 3 and 4 of Schedule 4;

(b) the pH of the effluent is equal to or greater than 6.0 but is not greater than 9.5; and

(c) the effluent is not acutely lethal.

 

“Acutely lethal” is currently defined under the MDMER as follows:

acutely lethal, in respect of an effluent, means that the effluent at 100% concentra�on kills

(a) more than 50% of the rainbow trout subjected to it for a period of 96 hours, when tested in
accordance with the acute lethality test set out in sec�on 14.1; or



(b) more than 50% of the threespine s�ckleback subjected to it for a period of 96 hours, when tested in
accordance with the acute lethality test set out in sec�on 14.2

 

Those are the legal criteria applicable to discharge of effluent from mines at this �me and they are quite different for
diamond mines in par�cular from what they were in 2013.  

 

For further clarity, an effluent from a mine is not deleterious and is not in viola�on of the sec�on 36(3) of the
Fisheries Act if it meets the criteria of Sec�on 4 of the MDMER.

 

Agnico Eagle also acknowledges that the MDMER has been recently amended and includes a Daphnia magna
mortality component within an updated defini�on of “acutely lethal” which comes into force on June 1, 2021. The
Regula�ons Amending the Metal Mining Effluent Regula�ons (SOR/2018-99) of May 16, 2018 (link), contained the
following provisions:

 

2 (1) The defini�ons acutely lethal effluent, acute lethality test, authoriza�on officer, Daphnia magna
monitoring test, … in subsec�on 1(1) of the Regula�ons are repealed.

…

(4) The defini�on acutely lethal in subsec�on 1(1) of the Regula�ons is amended by striking out “or” at the
end of paragraph (a), by adding “or” at the end of paragraph (b) and by adding the following a�er paragraph
(b):

 

(c) more than 50% of the Daphnia magna subjected to it for a period of 48 hours, when tested in
accordance with the acute lethality test set out in sec�on 14.3.

 

With respect to coming into force on June 1 2021, the relevant provision of the Regula�ons is as follows:

 

Coming into Force

40 (1) Subject to subsec�on (2), these Regula�ons come into force on June 1, 2018, but if they are registered
a�er that day, they come into force on the day on which they are registered.

 

(2) Subsec�ons 2(4) and (6) and 3(2) and (3), sec�on 4, subsec�ons 9(2) to (4) and 10(2) and (3), sec�on 11,
subsec�on 12(2), sec�on 13 and subsec�ons 15(2), 16(2), 18(2), 19(2), 27(2), 32(2), 33(2) and (3) and 34(1)
and (3) come into force on June 1, 2021.

 

This further increases our confidence that crustacean toxicity has been fully considered in the MDMER moving
forward, and that Parliament chose not to expand the defini�on of “acutely lethal” to refer to new species such as
Ceriodaphnia dubia. The legisla�on was only recently amended.  Had it been the desire of Parliament to invoke the
addi�on of new species (other than trout or Daphnia magna) that would have been clearly specified.

https://can01.safelinks.protection.outlook.com/?url=http%3A%2F%2Fwww.gazette.gc.ca%2Frp-pr%2Fp2%2F2018%2F2018-05-30%2Fhtml%2Fsor-dors99-eng.html%3Fwbdisable%3Dtrue&data=04%7C01%7C%7C6dc000bbde24461dc5e908d89623718f%7C5f4e175c44de4676ae7023ec941f455d%7C0%7C1%7C637424426255695910%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=x9DzKuUpPOtbFFylHI4wDzipc9Og9TMs2%2BpAJsuWr%2B4%3D&reserved=0


 

Agnico Eagle is very confident that its effluent (including the proposed revised TDS limits) will con�nue to comply
with the MDMER and the Fisheries Act.

 

With respect to the legal opinion referenced by ECCC, we note that the statements respec�ng a purported legal
opinion were made in error and were withdrawn and are to be removed from any record of the Technical Mee�ng. 
Further to this, the NWB confirmed that there will be no reference to any legal opinion in the Board report on this
mee�ng.

[Quoted text hidden]
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